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‘- Some NOTES ON THE FUTURE OF THE ANTARCTIC TREATY 
COLLABORATION 


By Edvard Hambro * 


The Antarctic continent played no important part in international politics 
or international law before the present century, but scientific interest has 
been sustained for a much longer period. Shortly before and particularly 
during World War II, the strategic importance of the territory was recog- 
nized and the race to acquire new territory and to secure positions reached 
a new dimension of importance and urgency. The first important claim 
was made by Great Britain in 1908 and the last by Norway in 1939.2 Sub- 
sequent to that time several incidents have occurred, and many efforts 
have been made to find a reasonable solution for some of the problems 
of the Antarctic.” 

In 1948 several of the governments directly concerned decided not to © 
send warships south of the 60th degree,* but in spite of that a potentially © 


* Ambassador of Norway to the United Nations and other international organizations 
in Geneva, Member of the International Law Commission. The opinions expressed in 
this article do not necessarily represent the views of the Government with which the 
author is connected. 

1 The bibliography is growing all the time, learned periodicals bringing new articles 
every year. The United Nations compiled a selected bibliography in 1956, but it is 
not in printed form. In 1959, Robert D. Hayton compiled an annotated bibliography, 
NATIONAL INTEREST IN ANTARCTICA FOR THE U.S. ANTARCTIC Proyects OFFICER, 
for the U.S. Antarctic Project Officer which was published by the U.S. Government 
Printing Office. 

See Gustav SMEDAL, ACQUISITION OF SOVEREIGNTY OVER Poznan AREAS (1931); . 
Johannes Leyser, Antarktis, in 1 Strrupp-ScHLOCHAVER, WÖRTERBUCH DES VÖLKER- 
RECHTS 71 (1960); P. C. Jessur and H. TAUBENFELD, CONTROLS or OUTER SPACE AND 
THE ANTARCTIC ANALOGY (1959); 2 WHITEMAN, DIGEST or INTERNATIONAL Law . 
1232 (1963). Among the most recent publications are: F. M. Auburn, A Sometime 
World of Men: Legal Rights in the Ross Dependency, 65 AJIL 578 (1971); GIOVANNI 
BATTAGLINI, LA CONDIZIONE DELL’ANTARTICE NEL DIRITTO INTERNAZIONALE (1971); 
Ph. van der Essen, L’Economie des Régions polaires: Réalisations et Perspectices, 24 
CHRONIQUE DE POLITIQUE ETRANGERE 391-545 (1972). See also John Hanessian, 
The Antarctic Treaty, 1959, 9 Inr. & Comer. L. Q. 436 (1960); Hayton, The Antarctic 
Settlement of 1959, 54 AJIL 348 (1960); Finn Sollis, The Political Experiment in 
Antarctica, 26 BULL. or Aromic Screntists 16. 

2A clear and concise statement can be found in 1 O'CONNELL, INTERNATIONAL 
Law 450-53 (2d ed. 1970). 

3 The prehistory of the treaty will not be treated in this article; it is ably dealt with 
by Hanessian, supra note 1. 

4 WHITEMAN (supra note J, at 1238) quotes the following statement issued by the 
United Kingdom Foreign Office on January 18, 1949: . 


Being anxious to avoid any misunderstanding in Antarctica which might affect 
the friendly relations between the United Kingdom, Argentina and Chile, the 
Governments of these three countries have informed each other that, in present 

` circumstances, they foresee no need to send warships south of latitude 60 degrees . 
during the 1948-49 Antarctic season, apart of course, from routine movements 
such as have been customary for a number of years. 
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dangerous shooting incident took place in 1952.5 An effort was made to 
bring the matter of Antarctica before the General Assembly of the United 
Nations in 1956 ° and the United Kingdom tried to bring its dispute with 
Argentina and Chile before the International Court of Justice in the same 
year." 4 
The matter has often been raised in national parliaments. It is tempt- 
ing to mention a short debate in the British House of Commons when a 
Member suggested an international government of the Antarctica and 
was answered summarily by the Minister of State that this was excluded 
because “there is no provision in the United Nations Charter for the ac- 
ceptance of sovereignty over the territory of this or any other nature.” § 
It is submitted that this represents a very unhelpful and negative attitude. 
_ First of all, it was not entirely correct since Article 81 of the Charter en- 
visages the Organization as administering authority for trust territories. 
Secondly, the constructive way to look at such problems is to find out 
whether a solution is called for. If the answer is yes, the solution should 
be found and the necessary machinery created without preconceived ideas. 
And this is, of course what happened when the treaty was drawn up. 
The Antarctic Treaty is probably the best example in history of poli- 
ticiaris and diplomats being drawn into action by scientists.® It is recog- 
nized that the very: basis of the efforts to conclude this treaty was the 
dramatic success of international scientific collaboration during the Inter- 


5In February 1953, the British Government destroyed buildings that had been 
erected in the Falkland Islands by Argentina and Chile, expelled two nationals of 
Argentina found on the scene, and protested to Argentina and Chile for an alleged 
infringement of the sovereignty of Great Britain. Argentina and Chile responded by 
laying claim to the territory. See WHITEMAN, supra note 1, at 1238-39, 511 H. C. 
Des. (5th ser.) cols. 1729-30 (Feb. 23, 1953). See also Kexsmvc’s CONTEMPORARY 
Arcuives 1952/54 at 12891 and 32 Forreicn Arrams 661 (1954). 

6 The Indian Delegation raised the matter in 1956, but did not press it to a debate 
in the General Assembly. The explanatory memorandum of India stated in part: 

Modern ‘science is likely to reveal many possibilities for the peaceful utiliza- 
tion of a region hitherto regarded as unproductive. At the same time the influence 
of Antarctica on climatic and related conditions throughout the world, while 
obviously considerable, requires further study. Any disturbance of the equilibrium 
of natural forces in this area might lead to incalculable consequences for the 
world as a whole involving the deterioration of the conditions for human and 
other forms of animal and plant life. In view of these facts and bearing in 
mind the size of the area, its international importance and the growing interest 
in it, the Government of India considers that in order to strengthen universal 
peace it would be appropriate and timely for all nations to.agree and to affirm 
that the area will be utilized entirely for peaceful purposes and for the general 
welfare. All nations should agree er to harmonize their actions to these 
ends and to ensure also that no activities in Antarctica will adversely affect 
climatic and other natural conditions. 

T Antarctica Cases, United Kingdom v. Argentina and United Kingdom v. Chile. 
Order of March 16, 1956. The case was removed fromthe list. 1956 ICJ Reponrts, 
at 12. 

8 Winreman (supra note 1, at 1239) quoting 551 H. C. Des. (4th ser.) col. 
1761 (Apr. 25, 1956). p4 

®A similar influence was at work in connection with the promotion of the human 
environment. See E. Hambro, The Human Environment, Stockholm and After, Y. B. 
or Worip Arrams (1973). me 
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national Geophysical Year (1957-1958). After protracted, at times diffi- 
cult, and—mirabile dictu—completely secret negotiations, a treaty was con- 
cluded to enable the states to continue this collaboration unimpeded by 
conflicting political interest on the continent. It was concluded in Wash- 
ington, D.C. on December 1, 1959 between the 12 states most directly 
concerned; ?° it is also open for accession by other states." 

The most important article is Article IV which freezes the territorial 
claims of the contracting parties.” This is not only important but truly 
amazing since many states had made territorial claims, some of them 
overlapping whereas Japan, the Soviet Union, and the United States had 
made no claims and refused to recognize any claims made by other states. 

The most important stipulation of Article IV is that no new claim. or 
any enlargement of an existing claim shall be asserted as long as the 
treaty remains in force. This could be interpreted to mean that it would 
be possible to abandon a claim or to transfer a claim or to change the 
sovereignty of a territory in any way but that it would not be possible to 
enlarge a claim. However, it is clear that a transfer of a claim from one 
country to another might change the equilibrium in that part of the world, 
particularly if it meant that a great power which had not previously made 
a territorial claim in Antarctica should lay claim to sovereignty over a 
portion of the continent. It would seem quite obvious that a transfer of 
a claim to one of the three states that so far has not recognized any terri- 
torial claim would change the balance of power to an extent which would 
be in contradiction to the very aim of the system introduced by the Ant- 
arctic Treaty. The same would be the case, although to a lesser extent, 
if any of the more.important claims should be renounced, thus creating 
a new no man’s land. The aim and purpose of the treaty ought to be an 


10 TIAS 4780; 12 UST 794; 402 UNTS 71; 54 AJIL 477 (1960). The contracting 
states are Argentina, Australia, Belgium, Chile, France, Japan, New Zealand, Norway, 
South Africa, Soviet Union, United Kingdom, and United States. 

11 Accession is provided for in Article XIII. -Thus far the following states have 
acceded: Czechoslovakia, Denmark, Poland, Romenia, and The Netherlands. 

12 Article IV of the treaty states: ~~ 

1. Nothing contained in the present Treaty shall be interpreted as: 

(a) a renunciation by any Contracting Party of previously asserted rights 
of or claims to territorial sovereignty in Antarctica; 

) a renunciation or diminution by any Contracting Party of any. basis of 
claim to territorial sovereignty in Antarctica which it may have whether as a: 
result of its activities or those of its nationals in Antarctica or otherwise; 

(c) prejudicing the position cf any Contracting Party as regards its recog- 
nition or non-recognition of any other State’s right of or claim or.basis of claim 
to territorial sovereignty in Antarctica. 

2, No acts or activities taking place while the present Treaty is in force shall 
constitute a basis for asserting, supporting or denying a claim to territorial sov- 
ereignty in Antarctica or create any rights of sovereignty in Antarctica. No new 
claim, or enlargement of an existing claim, to territorial sovereignty in Ant- 
arctica shall be asserted while the present Treaty is in force. 

18 Argentina, Australia, Chile, France, New -Zealand, Norway, and United Kingdom. 

14 Auburn (supra note 1, at 578) claims that New Zealand and the United States 
in fact exercise a condominium over the Ross Dependency and that this factual situa- 
tion could be changed into a legal condominium without hindrance of the Antarctic 


Treaty. 
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overriding factor; it should not be subject to a literal or restrictive inter- 
pretation.*® 

The purpose of the treaty is to keep the continent free for peaceful and 
scientific cooperation. The area is demilitarized and any contracting 
party can, by exercising its right of unilateral inspection, verify that activ- 
ities carried out by other states conform with the treaty. This is the first 
time that states have granted such a right of inspection, and this right has 
been exercised without creating any problems; but it is in the nature of 
things that only fairly powerful states will have the resources to permit 
them to carry out more than purely nominal or sporadic inspections. 

Since the entry into force of the treaty on June 23, 1961, the continent 
has indeed been a continent of peace and cooperation. The Consultative 
Meetings which are held regularly in accordance with Article IX ** have 
adopted a great number of recommendations, often after close consulta- ~ 
tions with scientists from the states in question organized in the Special 
Committee on Antarctic Research. At the time this article was written, 
96 recommendations had been adopted and the greater number of them 
have entered into force and are being applied. 

For the most part they deal with scientific questions such as exchange 
of information on scientific programs," logistic problems,!® conservation 
of Antarctic fauna and flora,’® historic sites, telecommunications, 7! and 


16 See e.g., the numerous quotations from the jurisprudence of the PCIJ in E. 
Hambro, The Interpretation of the Charter, 23 Brrr. Y. B. Int. L. 54 at 67 (1946). 
16 Article IX states: 


1. Representatives of the Contracting Parties named in the preamble to the 
present Treaty shall meet at the City of Canberra within two months after the 
date of entry into force of the Treaty, and thereafter at suitable intervals and 
places, for the purpose of exchanging information, consulting together on matters 
of common interest pertaining to Antarctica, and formulating and considering, 
and recommending to their Governments, measures in furtherance of the prin- 
ciples and objectives of the Treaty, including measures regarding: 

(a) use of Antarctica for peaceful purposes only; 
tb) facilitation of scientific research in Antarctica; 
c) facilitation of international scientific cooperation in Antarctica; 
(d) facilitation of the exercise of the rights of inspection provided for in 
Article VII of the Treaty; 
3 questions relating to the exercise of jurisdiction in Antarctica; 
preservation and conservation of living resources in Antarctica. 

2. Each Contracting Party which has become a party to the present Treaty by 
accession under Article XIII shall be entitled to appoint representatives to partici- 
pate in the meetings referred to in paragraph 1 of the present Article, during 
such time as that Contracting Party demonstrates its interest in Antarctica by 
conducting substantial scientific research activity there, such as the establishment 
of a scientific station or the despatch of a scientific expedition. 

3. Reports from the observers referred to in Article VII of the present Treaty 
shall be transmitted to the representatives of the Contracting Parties participating 
in the meeting referred to in paragraph 1 of the present Article. 

4, The measures referred to in paragraph 1 of this Article shall become effec- 
tive when approved by all the Contracting Parties whose representatives were 
entitled to participate in the meetings held to consider those measures. 

17 There have been recommendations on this subject throughout almost all Meetings, 


starting with Rec. I-1 and ending with VI-6. 
18 Starting with Rec. I-7 and ending with VII-8. 
19 Starting with Rec. I-8 and ending with VI-9. 
20 Starting with Rec. I-9 and ending with the comprehensive list in VII-9. 
21 Every Meeting starting with Rec. I-11 and ending with VII-7. 
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- postal service.?? ' Recommendations have also been made about unoccupied 
refuges, and landing facilities for aircraft.* Certain areas have been 
_ declared specially protected areas for scientific reasons ** and certain spe- 
cies have been declared specially protected species.?* Lately questions of 
ecology have been given special attention.2”_ Very little has been decided - 
on administrative matters.”® l 

Entirely new problems may eventually face the contracting parties be- 
cause of possible economic interests in the territory.” Aside from the pro- 
tection of flora and fauna, so far the only question of direct economic in- 
terest which has been dealt with is tourism.2® Other questions have not 
been seriously debated. , 

The: Antarctic Treaty deals with sovereignty, demilitarization, scientific 
collaboration, and conservation, but does not mention economic problems. 
As the proceedings of the Washington Conference have not been pub- 
lished, it is difficult to know exactly why such questions were not included. 
Since they could not have been ignored, they must have been at least 
implicitly excluded. This could have been the result of purely practical 
considerations. It was probably difficult enough to reach an agreement 
on the treaty as it stands. Why then complicate matters with economic 
considerations which probably were not of any practical importance in 
the minds of the delegates at that time? There is also a widespread feel- 
ing even today that practical difficulties and high costs will prevent any 
economic activity for years to come. On the other hand, it might have 
been wise to lay down some general rules before exploration for economic 
resources, and especially their exploitation, had become a practical reality. 
Legislation in international relations, as in municipal law, is easier when 
the future can be envisaged but before vested interests are established. 

New developments relating to natural resources in the Arctic and to 
polar navigation have opened up new perspectives. The experience of 
the last generation in space science and ocean exploration ought to teach ' 
us that science and technology may outdistance international law very 
quickly. It is no less a realistic assumption that exploration of the eco- 
nomic potential of Antarctic resources and eventually exploitation of them 
may commence in the not too distant future. It may indeed be claimed 
that such exploration is well under way. 

The only economic problems of the Antarctic continent that have so 
far been dealt with are preservation of flora and fauna and tourism. But 
there is a growing feeling that other problems may soon have to be tackled. 
Economic problems were not entirely absent from private conversations 
in the corridors during the Consultative Meeting in Tokyo in 1970. Efforts 
were actually made to have them included in the agenda. Scientific and 
technological developments have been so rapid that even delegates who 
were negative in 1970 realized the urgency of the problems in 1972 with 


22 Rec, I-12. 23 Rec. III-2. 
24 Rec, II-I. 25 Rec. IV-2 and VII-2. 
26 Rec. VI-16 and 17. 27 Rec. VI-4 and VII-1. 


28 Rec, I-14. 
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the result that the parties went considerably further during the 7th Con- 
sultative Meeting in Wellington in 1972. Recommendation VII-6 *! noted 
the technological developments in polar mineral exploration and the in- 
creasing interest in the possibility of the existence of exploitable mineral 
resources on the Antarctic continent. The special responsibility of the 
contracting parties under Article X of the treaty to seek to avoid activities 
in the treaty area contrary to the principles and purposes of the treaty 
was also noted. It was recognized that mineral exploration was likely 
to raise problems of an ecological nature and that it was for the contract- 
ing states to assume responsibility for the protection of the environment. 
Acting on these premises, the 7th Consultative Meeting recommended a 
careful study by governments of the whole question of mineral explora- 
tion with a view to further discussion at the 8th Consultative Meeting 
which; according to plans, will be held in Oslo in the autumn of 1974 or 
the spring of 1975. As part of this study, an informal meeting of experts 
took place at the Nansen Foundation in Oslo in May and June 1973. The 
report from this meeting will undoubtedly be one of the bases for the 
debates during the 8th Consultative Meeting. 

There has been great hesitation and reluctance in this field. This un- 
willingness to face the problems cannot go on much longer. It would 
serve no purpose to refuse to discuss the issue. It cannot be said that the 
economic problems are excluded from the treaty system. The fact that 
they are not explicitly mentioned in the treaty does not mean that they 
are legally excluded forever. According to Article IX of the treaty, it 
is obvious that the contracting parties can discuss any problem pertaining 
to the treaty territory. 

The framework drawn up for the active collaboration of the contracting 
parties in Article IX of the treaty *? is very wide. The enumeration therein 
contains only examples. Scientific research, which is particularly men- 
tioned, does not exclude scientific exploration for economically exploitable 


31 Rec. VII-6. ANTARCTIC RESOURCES-——EFFECTS OF MINERAL EXPLORATION 


The Representatives, 

Rezalling the provisions and principles of the Antarctic Treaty; 

Reaffirming that it is in the interest of all mankind that the Antarctic Treaty 
Area shall continue forever to be used exclusively for peaceful purposes and shall 
not become the scene or object of international discord; 

Acknowledging that the Antarctic Treaty places a special responsibility upon 
the Contracting Parties to exert appropriate efforts, consistent with the Charter 
of the United Nations, to the end that no one engages in any activity in the 
Antarctic Treaty Area contrary to the principles or purposes of the Treaty; 

Noting the technological developments in polar mineral exploration and the 
increesing interest in the possibility of there being exploitable minerals in the 
Antarctic Treaty Area; 

Noting that there is a need for further study and deliberation amongst the 
Consultative Parties; 

Recognising that mineral exploration is likely to raise problems of an en- 
vironmental nature and that the Consultative Parties should assume responsibility 
for the protection of the environment and the wise use of resources; 

Conscious of the special situation in the Antarctic arising from the particular 
regime of the Antarctic Treaty and the Recommendations adopted under it; 

Recommend to their Governments that the subject “Antarctic Resources--Effects 
of Mineral Exploration” be carefully studied and included on the Agenda of the 
Eighth Consultative Meeting. 

32 See supra, note 16. 
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resources. To try to draw a line between pure and applied science would 
be completely futile, and certainly not warranted by the treaty. Ques- 
tions of jurisdiction, which are also particularly included, will undoubtedly 
be influenced by the licenses granted and by machinery and other equip- 
ment transported and installed. It is also quite clear that any kind of 
economic activity may have grave consequences for the preservation and 
conservation of living resources in the Antarctic, which is also a question 
explicitly mentioned in Article IX. The parties agreed in that article to 
consult together on matters of common interest pertaining to Antarctica. 

But what is needed is the political will of the contracing parties—all of 
them since unanimity is the rule—to solve the problems. It is admittedly 
a difficult task since questions of jurisdiction and sovereignty are involved. 
Security, nationalism, national prestige, and sovereignty are highly emo- 
tional terms which have often prevented the finding of practical and prag- 
matic solutions. . ” 

It should also be remembered that territorial claims in certain areas 
overlap. Some of the contracting parties have territorial claims and others 
refuse to recognize any claim to sovereignty. Logical and practical solu- 
tions may be difficult to find. But if the parties do not agree, there is a 
risk that the interesting and promising collaboration and regime—or rather 
beginning of a regime—will be called to a halt, instead of being continued 
and elaborated into a kind of condominium sui generis. 

If there should be. any economic activity in the continent some prac- 
tical problems will immediately arise and have to be solved. First of 
all, it is quite clear that any mining or other activity on a grand scale, if 
at all possible, will give rise to pollution and will endanger the ecology of 
the continent and thereby be in contradiction with one of the underlying 
aims of the treaty system and in violation of several of the recommenda- 
tions already adopted. Secondly, it seems obvious that companies are 
not likely to risk work and capital without some kind of security. They 
will have to know with which authority to deal. They must know which 
government will grant licenses. 

It is possible that individual governments will grant licenses in “their” 
territories, even though that would be an exercise of sovereignty which 
may have certain effects outside the purely economic field. This may be 
feasible in territories where only one government claims sovereignty, but 
would create grave conflicts in territories claimed by more than one state. 
Another complication arises in relation to states which do not recognize 
the territorial sovereignty of any state. . If a state refuses to recognize the 
territorial sovereignty of another state, it seems at least improbable that it 
will encourage, or even permit, its citizens to apply for licenses which 
would implicitly recognize the other state’s sovereignty or that it would 
respect such licenses granted to others. 

Questions concerning taxes may also become fairly complicated. 33 The 
whole gamut of problems concerning jurisdiction will eventually have to 


88 An interesting example is Martin v. Commissioner of Internal Revenue, 50 T.C. 
No. 9 (Tax Court of the United States, Apr. 15, 1968), digested in 63 AJIL. 141 (1969). 


t 


\ i 
224 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 68 


be s=ttled, as well as the related and the even thornier question of police 
authority which did so much to precipitate the crisis which led to the case 
concerning the sovereignty over Eastern Greenland.** 

It is tempting to draw on the analogy of Spitzbergen,®* where one coun- 
try, Norway, is recognized as the territorial sovereign but where all the 
contracting parties have certain rights. The analogy fails for the very rea- 
son “hat in this case the sovereignty of one state was recognized by all 
the cther states, whereas this is precisely not the case in the Antarctic. 

W th this solution out of the question, it would seem to be in the interests 
of ths contracting parties to the Antarctic Treaty to find some other solu- 
tion. The first assumption for any debate is, of course, that there is a 
need to uphold and develop the aims and principles of the Antarctic 
Treaty. It would seem undoubtedly to be an advantage in any case for 
the scates in question to keep intact and possibly to develop further the 
unity of purpose that has been established among the contracting parties 
and :ernented during more than ten years of active collaboration. All 
- the parties presumably desire to continue the existing system of scientific 
cooperation based on the treaty and the subsequent recommendations. 
And, so far as the future is concerned, there would seem to be a general 
interest, not limited to the contracting parties, to develop new resources 
_whick expanding science and technology may make available and which 
becavse of increasing consumption become potentially more important. 

It & submitted that it is difficult to continue on the present basis and 
that £ Spitzbergen solution is excluded. There remains the possibility of 
some kind of increased cooperation among the states in question. One 
could. imagine, for example, that the parties in common would give the 
neces: ary concessions and that the royalties would be paid into a common 
fund. This could, of course, be done within the present framework. The 
parties could still retain their claims to sovereignty and could agree to the 
suggested solution on a purely provisional basis, which might easily be- 
come Ņuite lasting.** It would, however, undoubtedly mean one more step 
in the direction of organized international collaboration because one can- 
not er-visage this kind of collaboration without some kind of international 
machinery. And so far there is not a vestige of a secretariat, not even 
common archives for the group of states parties to the Antarctic Treaty. 
And certain of the contracting parties have also opposed any kind of in- 
stitutienalization. Those states who are most strongly attached to their 
sovereignty claims may indeed fear that such an institutionalization of: 
the co_laboration may be a step towards a de facto condominium.” 


34 Se: PCIJ Ser. A/B. No. 53. Judgment of Apr. 5, 1933. 

85 Se JESSUP AND TAUBENFELD, supra note 1, at 34 ff. See also Ingo von Münch, 
Snitzbe-gen, 3 StrupP-SCHLOCHAUER, supra note 1, at 300 (1962). And concerning the 
unsuccessful attempt before World War I to create a true international administration 
for this island group, see 1 Hacxworts, DIGEST or INTERNATIONAL Law 466 (1940), 
and Larsing, A Unique International Problem, 11 AJIL 764 (1917). 

38 GATT furnishes a good example of this general tendency as expressed in the 
French proverb: Il ny que le provisoire qui dure. 

_ 87 See Auburn, supra note 1. 
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There is no particular reason, of course, to shy away from the word 
condominium.: There have been many kinds of condominia in the history 
of international relations, some more successful than others; and it may 
be that the best possible way to manage the Antarctic continent would 
be to establish a common organization of the twelve contracting parties 
which have more experience in such affairs than other states. Such a 
pragmatic and practical approach should not be ruled out because of 
fears of a preconceived notion of condominium. 

The alternatives would seem less acceptable. The first is to let things 
proceed without doing anything at all. This may lead to conflict and dis- 
order and possibly, in the long run, to the end of the very constructive 
collaboration which has taken place over more than a decade. The other 
solution is some kind of international regime which could easily be de- 
manded by the international community if the contracting parties do not 
find solutions which are also acceptable to outside states. The interests 
of outside states may indeed grow in importance in the years to come. 
Some of them have already manifested a very pronounced concern with 
the area.*° 

One solution is international trusteeship with the United Nations as ad- 
ministering authority. This is perfectly possible under Article 81 of the 
Charter even though, of course, the whole Trusteeship system envisaged 
previous colonial territories and was aimed particularly at helping peoples 
gain their independence in due season. But an international trusteeship 
has been mentioned as a possible solution to the problems of the Ant- 
arctic.*° Still another possibility is to declare the continent “the common 
heritage of mankind” and to establish the same kind of aa that is 
envisaged for the seabed and the ocean floor. 

But whether one solution is found or another, there remain important 
and unsolved problems for the continent. The treaty states in Article VI 
‘that it shall not “prejudice or in any way affect the rights of any State 
under international law with regard to the high seas within that area.” 

There is no provision in the treaty concerning the continental shelf.“ 
But it cannot be ignored that states have a continental shelf as part of 
their possession of land territory. The shelf is the natural prolongation 
of the land territory; *? and according to Article 2, paragraph .3 of the 
Continental Shelf Convention of 1958: “The rights of the coastal State 
over the continental shelf do not depend on occupation, effective or no- 
tional, or on any express proclamation.” $3 

The reservation in Article VI cannot change this fundamental principle, 


88 See JEssuP AND TAUBENFELD, supra note 1, at 1; 1 OPPENHEM, INTERNATIONAL 
Law 453 (8th ed., Lauterpacht, 1955); Peter Schneider, Condominium, 1 STRUPP- 
SCHLOCHAUER, supra note 1, at 297. 

89 It would not be indiscreet to mention that Brazil has shown an interest which has 
disquieted some other Latin American states. 

40 See e.g., JESSUP AND TAUBENFELD, supra note 1, at 180. 

41 See BATYAGLINI, supra note 1, at 379. 

42 See also the Continental Shelf case. 1969 ICJ Reports, at 31. 

_.4815 UST 471; TIAS 5578; 499 UNTS 311; 52 AJIL 858 (1958). 
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let alone diminish the importance of the economic potential relating to 
living and nonliving resources. The resolution adopted by the Confer- 
ence at Wellington deals only with mineral resources, but living resources 
may be very important.** It is believed that the krill in the waters in this 
chilly part of the world may be the largest existing reservoir of protein 
for a hungry world. The pending conference or conferences on the law 
of the sea may have profound importance for the future of the Antarctic 
continent. It may decide the extent of the continental shelf and of the 
territorial sea and fishing zones around the continent. Oil may be found 
on the continental shelf and krill be fished. It would seem that the eco- 
nomic potential of the Antarctic may necessitate a rethinking of many prob- 
lems. During that rethinking, it will again be seen that the solution of 
1959 was in many respects a non-solution that intentionally left many 
problems open. It was wise, and even essential, at that period to leave 
the question of territorial sovereignty aside, but the possibility of economic 
exploitation will raise some of these problems once more. It will have to 
be acknowledged that territories which are not under the sovereignty of 
any state must be either terra nullius, (or res nullius) or, and that is the 
analogy with the seabed, res communis. 

These two extremes will probably not be easily acceptable to the con- 
tracting parties of the Antarctic Treaty. It is also improbable that the 
Antarctic states will prefer to return to the pre-treaty uncertainties. The 

remaining alternative is to develop collaboration under the treaty and to 
= accept the advantages and burdens of closer collaboration in the hope 
that a wise pragmatism will prevent the states from shying back from fear 
of the spectre of a condominium sui generis. 

During the deliberations at the Wellington meeting the possibility of 
a moratorium was widely discussed. It is quite conceivable that a mora- 
torium for a short time on all exploitation of natural resources might be 
advisable. It might prevent the creation of vested interests and postpone 
the possibility of confrontation until the matter has been more profoundly 
studied and solutions found; but a moratorium is, of course, no solution 
at all. 


44 Supra note 31. 


Tue TRANSBORDER TRANSFER OF INFORMATION BY 
COMMUNICATIONS AND COMPUTER SYSTEMS: 


IssuES AND APPROACHES TO GUIDING PRINCIPLES 


By Allan Gotlieb,* Charles Dalfen,** and Kenneth Katz **° 


INTRODUCTION 


There has been, in recent years, a growing concern about the interna- 
tional legal implications of the computer storage of data outside the 
country where the information originated. The purpose of this article is 
to show that there are grounds for this concern but that these grounds 
cannot be fully understood, nor the problems properly assessed, without 
looking into the issues raised by computer data storage in the broader 
context of the transborder flow of information by electronic means. 

What we see when we examine the legal implications of data storage 
by computers is yet another instance of the historic process by which gov- 
ernments and jurists attempt to balance the fundamental but frequently 
competing values of sovereignty on the one hand and the flow of informa- 
tion and ideas on the other. The general context in which we suggest 
that the issues of computer data storage ought to be viewed is that of the 
tension between the conflicting state interests in protecting, conserving, 
and controlling information on the one hand, and of importing, exporting, 
and exchanging ideas on the other—both in pursuit of state goals and in 
support of national policies. The attempt to reconcile these different in- 
terests extends well beyond the realm of public rights to that of individual | 
rights and interests. 

The desirability of encouraging the bringing of information into a coun- 
try is, of course, obvious and needs no explanation, whether one speaks 
of information of scientific, technical, or economic value, or information 
that simply entertains or enlarges the knowledge of people. But one 
should not be shocked by the notion that a state also has an interest in 
controlling the flow of information into it. Indeed, there is no state, no 
matter how large, how libertarian in its laws or rich in its human resources, 
that is completely indifferent to what kind of information comes into its 
boundaries. Thus every state has laws, differing, of course, in their nature, 
that relate to such matters as obscenity, public morality, sedition, and na- 
tional security. Every state has laws or regulations relating to ceriain 
aspects of broadcasting. Every state exercises the right to keep certain 
foreigners from its territory and it is not uncommonly the case, whether 


* Deputy Minister of Manpower and Immigration, Government of Canada. 

** University of Toronto, Faculty of Law. 
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one approves or not, that this is because states do not wish to import their 
ideas. It is accordingly unrealistic to assume that there is some ideal 
society in which all censorship is gone and everyone is free of all con- 
straints on the communication of words and images, no matter what their 
context or content. As long as society places legal constraints on its citi- 
zens, there will be a need for some constraints on what kind of information 
can be brought into the country and even on what goes out. 

A valuable illustration of the process of reconciling the sometimes con- 
flicting national interests in the control and the free flow of information is 
the International Telegraph Convention of 1865, the predecessor of the 
present International Telecommunication Convention.1 The configuration 
of early telegraphic links in Europe affected the then current perception 
- of the concept of sovereignty as the links ended at the boundaries of each 
state, International messages would be telegraphed to the last territorial 
outpost of one state, transcribed, and physically carried to the adjoining 
state, there to be retransmitted telegraphically. This response to technol- 
ogy obviously could not last very long and, in fact, international tele- 
graphic lines were soon linked up across national borders. At the same 
time, conscious of the implications of these instantaneous telecommunica- 
tions links, states realized the need to formulate general guiding principles. 
These were enshrined in the original International Telegraph Convention, 
which eloquently reflected the dual concerns with sovereignty and the 
flow of information. The relevant articles have been transmitted virtually 
intact into the present International Telecommunication Convention. 

Thus, Article 31 of that convention proclaims “the right of the public to 
correspond by means of the international service of public correspon- 
dence.” At the same time, states “reserve the right” under Article 32 “to 
stop the transmission of any private telegram which may appear danger- 
ous to the security of the State or contrary to their laws, to public order 
or to decency”; and under Article 33 “to suspend the international tele- 
`- communication service for an indefinite time.” Similarly, while the “se- 
crecy of international correspondence” is. affirmed in Article 35(2), states 
“reserve the right to communicate such correspondence to the competent 
authorities in order to ensure the application of their internal laws or the 
execution of international conventions to which they are parties.” 

Indeed the twin concerns coexist in the very preamble to the convention, 
whereby the contracting parties agree to conclude the convention “with 
the object of facilitating relations and cooperation between the peoples 
by means of efficient telecommunication services,” yet “fully recognizing 
the sovereign right of each country to regulate its telecommunication.” 


1 International Telegraph Convention, concluded at Paris, May 17, 1865. 56 British 
and Foreign State Papers 294 (1870). The present convention, the International Tele- 
communication Convention, done at Montreux, Nov. 12, 1965, 18 UST 575, TIAS No. 
6267, in force as of Jan. 1, 1967, is the ninth version of the original convention. At 
the Plenipctentiary Conference at Torremolinos, Spain, from September to October 
1973, a tenth convention has now been concluded, and is due to come into force on 
Jan. 1, 1975. Again this latest version differs in only minor respects from the ` 
present one. 
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With the advent of radiocommunications, sovereign state control was 
made more difficult than with wire because now transmissions could be 
received by listeners in adjacent states with even rudimentary radio sets 
capable of tuning into the appropriate frequencies. With the advent cf 
satellites, radiocommunications assumed an exponentially greater coverage. 
Indeed, satellites have in many ways transformed the information con- 
text both in respect of the transmission and diffusion of information and 
of its gathering and collection. At present, a handful of communications , 
satellites in the geostationary orbit are capable of and are, in the case of 
INTELSAT, actually carrying many types of telecommunication messages to 
points anywhere in the world. 

In the continuing process of attempting to reconcile the competing 
principles of sovereignty and free flow of information, both at the domestic 
and international levels, it is not surprising that developments in com- 
munications technology have constituted a major new, and often unsettling, 
factor. It is the influence of this technology, particularly when combined 
with that of computers, which has been the principal agent in transforming 
the modern perception of the nature of sovereignty. The formerly inde- 
pendent strands of communications and data processing technology are 
now merging and flowing into the cables and connections of the so-called 
wired city or wired world. Projected on a single screen in individual 
homes or channelled through the telephone networks throughout the con- 
tinent, North Americans can receive information in the form of sounds or 
images that are broadcast or relayed from point to point through inter- 
connecting networks across thousands of miles or transmitted through 
non-radiating closed-circuit coaxial cable systems. Electronic technology, 
by providing the means to accumulate, store, change, and transmit in- 
formation on an unprecedented scale, has dramatically upset the process 
of balancing the nation’s interest in controlling the flow of information 
with the national interest in deriving benefits from its increased availability, 

The impact of this technology has thus helped to transform traditional 
views about sovereignty, which have hitherto been largely understood and 
expressed in geographic or spacial terms, into a new kind of concern - 
about sovereignty, one that can be defined as a concern about informa- 
tional sovereignty or integrity. 

There is probably no part of the world that is more interlinked by in- 
formation than North America, and in particular, the United States and 
Canada. For Canada, nation-building has always been a process of tying 
east and west together; at the same time the economic and cultural pulls 
have been decidedly north-south. This has never been more true than 
today. Whether the flow of information is in print or electronic form, 
and whatever its mode—wire, cable, or satellite—the flow is, from a Ca- 
nadian standpoint, more than a flow: it is an onrushing flood of informa- 
tion of overwhelming social, economic, and cultural significance. The 
problems that arise for Canada, in trying to derive maximum benefit from 
this outpouring of information and yet stimulate the development of its 
own cultural values, are exceptionally difficult and possibly unique in 
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scale. Nevertheless, it would be wrong to assume that the Canadian ex- 
perience is of no significance for other countries where geographic and 
economic facts are more or less dissimilar. In all probability, the oppo- 
site is true. The difficulties that arise for Canada in the North American 
context and the number of avenues to possible solutions here are undoubt- 
edly relevant in other areas. 

When examining the movement of information by electronic means in 
the North American context, the implications of this process may be dis- 
cussed in relation to three broad areas or spheres of activity. 

One sphere relates to the movement of information in the form of the 
transSorder transmission of television programs intended for the general 
public. They may be broadcast across international boundaries either 
terrestrially or by satellite. This requires an examination of the possible 
effects of direct satellite broadcasting: It can also involve a discussion 
of the effect of coaxial cable systems on the distribution of signals broad- 
cast >y conventional means, although this is beyond the scope of the 
present article. It is perhaps in the broadcasting area, more than any 
_ other, that technology is transforming the environment in which cultural 
values are being expressed and communicated. 

A second sphere of activity made possible by the same technology, in- 
volves the communication by satellite of knowledge about man’s environ- 
ment and resources. Earth resource satellites create a capability of dis- 
' seminating through electronic means and on a worldwide scale informa- 
tion of unlimited value extending over an enormously wide range of man’s 
domain, For highly developed countries capable of utilizing advanced 
technology, the systems provide a method of obtaining vital environmental 
and resource information in any area of the globe. All other states share 
these interests to a greater or lesser degree; but perhaps their predominant 
concern is the development of their own natural resources and, in particu- 
lar, the maintenance of national contro] over their exploitation. 

The third significant area of impact of technology on information arises 
from the fact that satellites, coaxial cables, and microwave systems, when 
linked up to computers and computerized data banks, can virtually re- 
move or transform the locale in which information is kept. Information 
can be accessible to individuals hundreds or even thousands of miles away 
and it can be sent over the same distances by anyone wishing to transmit 
the information to a different area or jurisdiction. The interlinking of 
computers by means of a switched telephone network covering North 
America which, in turn, is increasingly utilizing advanced microwave sys- 
tems, coaxial cables, and satellites, creates the capability to transmit masses 
of information from almost any major center to another. Given the north- 
south economic and cultural links that dominate Canadian—U.S. relations, 
the Ncrth American environment is almost a laboratory for observing the 
effects of the new technology on the transferring of information. These, 
as is pointed out below, extend to virtually all areas of activity, including 
medicine, science, real estate, insurance, banking, industry, commerce, 
and resources. For both Canada and the United States, the transfer of 
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such information in and out of the state without knowledge or control 
on- the part of the jurisdiction concerned raises a number of issues that 
in the years prior to the communications revolution were barely percepti- 
ble, if they existed at all. They involve questions of human rights, prop- 
erty, economics, and security. 

All these spheres of activity have in common the fact that information 
about them is being made far more accessible than ever before as a re- 
sult of technology. In many of the areas concerned, the relationship be- 
tween the individual and the information, between society and the in- 
formation, and between the individual and society are radically changing. 
The analysis that follows deals with some of the principal problems in- | 
volved and possible solutions, and suggests that there may be certain 
principles underlying these solutions which states should examine as a 
guide in reconciling the variety of individual, social, and political interests 
that are in play.. 


THe NATURE OF THE THREE ACTIVITIES - 


Satellite broadcasting involves the transmission via satellites, ideally 
located in the geostationary equatorial orbit, of programs intended for 
the general public.* It involves a highly powerful satellite and ground | 
antennas the size of which can be reduced as the power of the satellite 
is increased. It has been estimated that broadcasting to community re- 
ceivers ie. large dish antennas, which can receive programs for com- 
munity viewing or for onward distribution to the public, is close at hand.® 
Indeed, the U.S. ATS satellite is to be deployed over India later this year 
to transmit programs to community receivers in some 5,000 Indian villages 
as part of a joint Indian-U.S. Satellite Instructional Television Experiment 
(SITE). As far as direct broadcasting to home receivers is concerned, 
this is still some time off. Transmissions to “augmented” home receivers 
should be possible by 1980, but direct broadcasting to unaugmented home 
receivers will not, it is estimated, be possible before 1985.* 

‘As between the United States and Canada, no direct satellite broad- 
casting is planned for the foreseeable future. The two countries are, 
however, conducting joint experiments with the Canadian Communica- 
tions Technology Satellite (CTS) relating to possible future satellite 
broadcasting applications, particularly in connection with community re- 
ceivers. i 

Earth resources sensing by satellite, despite certain very different tech- 
nological features, is an activity that bears a number of important simi- 


2 The definition of the broadcasting satellite service, adopted by the World Adminis- 
trative Radio Conference for Space Telecommunications (Space W.A.R.C.) of the 
International Telecommunication Union (Geneva, 1971), reads as follows: “A radio- 
communication service in which signals transmitted or retransmitted by space stations 
are intended for direct reception by the general public.” Final Acts, No. 84AP. 

8 First Report of the Working Group on Direct Broadcast Satellites. UN Doc, 
A/AC.105/51, Feb. 26, 1969, para. 9. 

4 Ibid. 
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larities to direct satellite broadcasting. A United Nations Panel not long 
ago adopted the following definition for purposes of its work: “. . . remote 
sensing is defined as a system of methods for identifying the nature and/ 
or determining the condition of objects on the earth’s surface and of phe- 
nomena on, below or above it, by means of observations from airborne 
or spaceborne platforms.” * 

Remote sensing techniques are employed in a variety of fields including 
agriculture, forestry, hydrology, oceanography, and mineral exploration. 
They permit the observation of such cyclic natural phenomena as vegeta- 
tion changes and such sporadic natural phenomena as hurricanes and 
forest fires, They allow the exposure and observation of natural and arti- 
ficial topographical phenomena such as mountains, shorelines, industrial 
and urban concentrations and permit the composite mapping of the fea- 
tures of natural and cultural landscapes.® 

These techniques can thus be applied to a wide spectrum of uses. They 
can potentially serve, inter alia, to detect symptoms of crop disease, to 
assist in predicting future crop yields, to locate fishing grounds, and to 
locate major geological structures, some of which may be associated with 
ore deposits and potential oil-bearing structures.” Canada and the United 
States have concluded an agreement (to be discussed further below) to 


5 Report of United Nations Panel Meeting on the Establishment and Implementa- 
tion of Research Programmes in Remote Sensing. UN Doc. A/AC.105/98, Jan. 20, 
1972, para. 3, 

The methods of remote sensing can be divided into two major groups, active and 
passive. The former employ operational sensors, capable of generating radiation which, 
after interaction with objects of interest, return a signal which is measured by on- 
board receivers. Passive methods are based on registering radiation from the earth’s 
surface and the atmosphere. They include visual observations and observations yield- 
ing photo and TV pictures (within the visual light range as well as within the near 
infra-red, infra-red, and microwave ranges). 

See Background Paper by the Secretary-General Assessing United Nations Docu- 
ments and Other Pertinent Data Related to the Subject of Remote Sensing of the 
Earth by Satellites. UN Doc. A/AC.105/C.1/WG.4/CRP.7, Dec. 6. 1972, paras. 5-8. 
Hereinafter cited as Background Paper. 

8 See Background Paper, Chap. II, “Potential Economic and Social Benefits from 
Space Remote Sensing,” passim. 

T For full list of possible benefits see Background Paper, para. 103. In regard to 
minerals in particular, see para. 155 where a note from the UN Secretary-General is 
quoted as follows: “The United Nations mineral survey project in Panama .. . has 
already utilized side-looking radar imagery . . . in a difficult area of Darien where a 
belt of potentially important copper mineralization has been located.” Cf. statement 
of Dr. Norman Fisher, Hearings Before the Committee on Science and Astronautics, 
U.S. House of Representatives, No. 13, entitled “Remote Sensing of Earth Satellites,” 
Jan. 25, 23, and 27, 1972, at 231. (Hereinafter cited as House Hearings.) 

There have also been a number of recent press reports to the effect that clues from 
remote sensing satellites have led to the discovery of mineral resources in different 
parts of the world. See, for example, “U.S. Satellite starts rush for Uranium,” Toronto 
Globe and Mail, Aug. 27, 1973, at 2, reporting on a supposed discovery in South 
_Africa’s Cape province. It should be emphasized, however, that this and other re- 
ports remain unconfirmed to date and, indeed, are rejected by a number of professional 
geologists consulted by the authors. 
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conduct experiments penne to the seisne of North American terrain | 
by the U.S. ERTS-A satellite.® 

The transborder storage of personalized dia in computer data a is 
undertaken by a variety of routes and for a number of purposes.? So far, 
however, it appears to be virtually one way, i.e., from Canada to the United 
States. The usual pattern is for Canadian groups—whether subsidiaries 
of U.S. corporations (as in the credit card field), Canadian companies 
(such as insurance companies), or the Royal Canadian Mounted Police— 
to store personalized information in data banks located in the United. 
States. It is apparent that the volume of such data is large, and by all 
indications, is growing; much of it is sensitive, in that it relates to matters 
such as the credit-worthiness of Canadians, their medical history, travel 
arrangements, and financal positions. With rare exceptions, such data is 
stored by Canadians outside the country for reasons of business and pro- 
fessional efficiency. At present no regulations inhibit this flow of data 
or even record it.?° 


THe Tyree Activites COMPARED AND CONTRASTED 


One major common denominator among the three activities lies in their 
facilitation of the transborder transmission of information more rapidly, 
in larger quantities, and with a wider reach or coverage than was con- 
ceivable before the advent of satellites and computers. Another lies in 
the threat they are perceived to pose to what are regarded as sovereign 
rights and interests. 


Direct Broadcasting and Remote Sensing ™ 


Direct satellite broadcasting and remote earth sensing both involve the 
use of satellites located in outer space. Although at a very early stage of 
technological development, both have given rise to considerable, and strik- 
ingly comparable, concerns and even fears in the minds of some govern- 
ments that their sovereignty might be compromised by these activities, 
undertaken by foreign states without their consent and without any con- 


8 Exchange of Notes Between the Government of Canada and the Government of 
the United States of America Constituting an Agreement concerning a Joint Program 
in the Field of Experimental Remote Sensing from Satellites and Aircraft. Signed at 
Washington, May 14, 1971 and entered into force on the same day. 22 UST 684, 
TIAS No. 7125. 

8 See, for details, Privacy and Computers, A Report of a Task Force established 
jointly by Department of Communications/Department of Justice, Ottawa, 1972. 
(Hereinafter cited as Privacy and Computers.) See also C. Dalfen, Internaticnal 
Factors, A Study for the Privacy and Computers Task Force, 1972, (Hereinafter cited 
as Dalfen, International Factors.) 

10 Privacy and Computers 170. 

11 For detailed comparative treatment of the two activities see Charles M. ` Dalfen, 
The International Legislative Process: Direct Broadcasting and Remote Earth Sensing 
by Satellite Compared. X Canavitan Y. B. or Int. Law 186 (1972). (Hereinafter 
cited as Dalfen, Legislative Process.) 
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trol over the activity. In both, also, there has been the related fear of 
natbnal “privacy” being invaded, in direct satellite broadcasting through 
unwanted programs being broadcast to their populations and in remote 
senSng through unwanted observation of their territories. 

Bat beyond the more abstract threats perceived to sovereignty and pri- 


vacy, both activities have elicited fears of harmful consequences affecting . 


state interests. In regard to direct satellite broadcasting the fear has been 
that. inimical programs might be broadcast from one state into another 
for >2urposes of propaganda, inciting hatred, mocking religious beliefs, or 
causing dissatisfaction by raising socio-economic expectations. In addi- 
tion. there is the perceived threat to the economic bases of one’s broad- 
casting system by the intrusion of programs by satellites competing with 
domestic terrestrial networks and exacerbated where these programs carry 
commercial messages. i 

In regard to earth resources sensing, the concern has been that tech- 
nolozically advanced states may obtain valuable and even essential in- 
fornation about other states’ resources. This, in turn, it is feared, could 
lead to commercial exploitation based on superior information. For ex- 
amp-e, advance knowledge of a certain agricultural disease in a crop on 
which a state relied could be used to the detriment of that state’s market. 
So culd advance knowledge of certain mineral deposits lead to the stak- 
ing aut of claims by foreigners in a manner prejudicial to the resource 
councry. a : 

Both activities thus raise important concerns about economic and 
polit-cal sovereignty. On the other hand, there are a number of pertinent 
differences between direct satellite broadcasting and satellite remote sens- 
ing. In the first place, the latter activity depends very heavily on the use 
of ccmputer data interpretation and processing, without which the raw 
data sensed would be of very limited use. Direct broadcasting has no 
parallel dependence. 

Secondly, remote sensing satellites gather data that pertains very di- 
rectly to a states resources and wealth, with respect to which there is a 
prime facie national interest, recognized in numerous international resolu- 


12 $2e, for example, reference to “privacy of nations” as “the most touchy problem 
of all,” in statement of Dr. E. E. David Jr., House Hearings, supra note 7, at 263. Cf. 


referet.ce to a “national right of privacy,” in H. J. Taubenfeld, “Legal Aspects of the 


Use o? Satellites in Discovering and Exploiting Earth Resources,” AIAA Paper No. 
68-92L at 94 (1968). 

13 Background Paper, supra note 5, para. 183. Cf. the following statement by the 
then Canadian Minister of Energy, Mines and Resources: “.... I am concerned about 
future-generation resources satellites; in spite of what any experts tell me, it may be 
that dsvices will be developed in the future which can detect mineral deposits from 
space. If such a situation developed, we would certainly have to review our regu- 
lations on exploration permits, to assume the protection of Canadian exploration com- 
panies.” J. J. Greene, Implications of Remote Sensing, CANADIAN AERONAUTICS AND 
Space Instrrvute J., 172 (1971). i 

14 Sæ the section entitled “Extracting Information from Data” in statement by 
Daniel J. Fink, House Hearings, supra note 7, at 103-04. Cf. Background Paper, 
supra Lote 5, para. 74. 
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tions, in keeping the data private for purposes of national utilization. The 
information transmitted by direct broadcast satellites is.of a diametrically 
opposite type, being intended, by definition, for consumption by the gen- - 
eral public. 

And thirdly, the known defenses, technical and otherwise, against re- 
ceiving information broadcast by satellite are far more effective than those 
against having information about one’s resources sensed by satellites. In 
direct broadcasting, so long as very large and expensive ground antennae 
are required, government control can to a great extent be maintained. 
Even when home receivers become feasible for satellite reception, govern- 
ments can prohibit their sale or manufacture. And as a final resort satellite 
broadcast signals can be jammed far more cheaply than the costs of es- 
iablishing and operating systems to transmit them. In remote earth 
sensing, however, much of the sensing (the up-link to the satellite) is done 
by means other than radio waves and, where these are employed, they 
are difficult to jam. So is the radiocommunication used for transmitting 
to the computer the information gathered from the satellite. 

It is true that a state has some defenses against certain adverse eco- 
nomic consequences of remote sensing of resources, based on the fact 
that its resources are physically within its territory and thatit can control 
access to the resources through licences and other regulations. At the 
same time, it must be recognized that self-protection in this case is con- 
siderably weaker, since the activity itself is not prevented from taking 
place; the state affected can only go as far as regulating certain of the 
consequences of the activity. 


Remote Sensing and the Transborder Computer Storage of 
Personalized Data 


Satellite remote sensing and the transborder storage of personalized data 
have in common the fact that the computer and computerized data banks 
are central to their effective operations. But more importantly, both ac- 
tivities involve the transborder conveyance and storage of data pertaining 
to foreign subjects. 

Both types of activities give rise to fears that information will be 
gathered and transmitted abroad that the individuals or, governments 
concerned might well consider to be “private” in a personal or a national 
sense. In both cases there is a fear that this information could be used 
to exploit the subjects of the data or employed to their detriment in some 
other sense. And there is the further concern that the subjects themselves 
might not be given the information for their own use when they required it. 

Thus, in respect of both processes, questions arise as to the gathering 
of such information and as to access to it once gathered and stored. This 
in turn raises questions about the possible legal relationship between the 
information and the subjects (persons or resources) to which it pertains 
and about such rights as states might have in or in relation to the informa- 
tion, particularly in respect of the terms and conditions of access to it 
by other (foreign) parties. 
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At the same time, certain characteristic differences between the two 
activities tend to call forth somewhat different approaches. The first re- 
lates to the data-gathering phase. Remote earth sensing satellites are 
capable of gathering data and transmitting it to the computer in what may 
be regarded conceptually as a single operation. The terrestrial process, 
on the other hand, involves two discrete phases. Typically, data on in- 
dividuals is gathered by a variety of techniques (oral, written, and elec- 
tronic) and then transmitted to the data bank. While in both cases the 


subject (whether the government of the territory being sensed or the in- | 


dividual about whom data is gathered) may not have consented to the 
data gathering or may not even be aware of it, in terrestrial data storage 
two human acts rather than one are involved in transmitting the informa- 
tion to the data bank. 

What this means, further, is that the actual data gathering is performed 
within the country (and is therefore amenable to domestic regulation). 
It is only with regard to the second act, ie., the transmission of the in- 
formation across the border to the data bank, that international considera- 
tions arise. However, in view of the unity of the process in satellite 
remote sensing, international considerations are relevant both in respect 
of the gathering of the data and its communication to the computer. 
Moreover, the satellite itself is located in the “international” realm of 
outer space, above and beyond the limits of the sovereign territory and 
airspace of the state sensed. 

Still another major difference lies in the fact that the information in 
remote sensing typically pertains to territorial and environmental condi- 
tions rather than to individual characteristics. This in turn leads to dif- 
ferent types of state concerns. In regard to information gathered by 
remote sensing satellites, concerns over possible penetration, exploitation, 
and so forth, relate directly to the traditional conception of territorial 
sovereignty. In regard to computer data, however, the concern is with 
more subtle but perhaps even more serious threats to sovereignty; these 
threats pertain to the state’s ability to obtain access to information central 


to its governmental decisionmaking processes in such fields as corporate - 


and consumer relations, health, and insurance; to its judicial and adminis- 
trative processes; and to the rights of its citizens in relation to all of these. 
In short, it goes to the heart of the notion that we refer to as “informational 
sovereignty.” 

A further difference arises in connection with the traditional rules and 
procedures under the law of state responsibility. Individuals can con- 
ceivably take action on their own behalf for redress against violations of 
their rights in regard to computerized data (e.g. in the area of privacy), 
with their governments stepping in only once they have exhausted local 
remedies. With regard, however, to the sensing of a state’s territory and 
resources by a foreign state, it is the government's proper role to take the 
necessary action at the outset. This is further underlined by the fact 
that remote sensing, like any activity involving satellites, is preeminently 


~p 
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a state activity, whereas the transmission of personal data to a foreign 
data bank is far more likely to be carried on in the private sector. 


INTERNATIONAL APPROACHES TOWARD THE PROBLEMS COMPARED 
AND CONTRASTED 


What approaches to the solution of the problems posed by the three 
activities have been or are currently being developed, specifically at the 
international level? | 


Direct Broadcasting 


In regard to direct satellite broadcasting, the UN Working Group on 
Direct Broadcast Satellites has been the main focal point for international 
deliberations. Over the period of the last five years, a phased response 
has been developing. After an initial period in which a number of im- 
portant aspects of the activity (cultural, social, economic, political, and . 
legal) were examined, the Working Group proceeded in 1970 to elaborate 
a general response to the activity emphasizing the desirability of interna- 
tional cooperation in actually establishing and operating regional and other 
satellite systems. This approach was based on the belief that it was 
premature and would possibly be counterproductive to try to respond to 
some of the foreseeable issues raised by direct satellite broadcasting by 
formulating legal rules and principles. It was believed that first it was 
necessary to gain experience with actual operating systems, particularly 
those established through the cooperation of groups of countries in the 
same regions. This actual cooperation could establish practical and use- 
ful patterns of operation in regard to the activity and could provide an 
indication of the legal norms that were and were not necessary. It was 
considered that cooperation and participation in establishing and operat- 
ing direct broadcasting satellite systems would tend to diminish fears on 
the part of those countries receiving broadcasts from such systems. 

By 1971, however, a growing number of countries began to urge that a 
‘more “regulatory” response be developed than that based on international 
cooperation, which was considered to be too laissez-faire. Their initial 
efforts at achieving more concrete and more obligatory governing prin- 
ciples culminated in the adoption, at the XVIIth Unesco General Confer- 
ence in 1972, of a “Declaration of Guiding Principles on the Use of 
Satellite Broadcasting for the Free Flow of Information, the Spread of 
Education, and Greater Cultural Exchange.” +6 

The Declaration itself was couched in general terms, affirming at the 
same time the principles of sovereignty (Art. II(1)) and international co- 
operation (Art. III(2)), the free flow of information (Art. V(1)) and. 


15 See Report of the Working Group on Direct Broadcast Satellites at its Third 
Session, UN Doc. A/AC.105/83, May 25, 1970, para. 69(5). 

16 Res. 4.11, 1 Records of the General Conference, Unesco, 17th Sess., Oct. 17—Nov. 
21, 1972, at 67. j 
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“the rights of audiences” (Art. IV(2)), contact between peoples (Art. 
VII(1)), and the “preservation of cultures” (Art. VII(2) ). 

But beyond generalities, the Declaration went on to posit some specific 
rights. For example, Article VI(2) provided that: 


each country has the right to decide on the content of the educational 


programmes broadcast by satellite to its people and, in cases where 


such ae ae are produced in cooperation with other countries, 
to take part in th ip olaining and production, on a free and equal 
footing. — 

In addition, Article XI provided for “prior agreements concerning direct 
satellite broadcasting to the population of countries other than the country 
of origin of the transmission” and for “specific agreement” on commercial 
advertising. This article is perhaps the most significant, in that it em- 
bodied the principle that a state need not be subjected to programs broad- 
cast from a foreign state without its consent. 

In the fourth working paper submitted by Canada and Sweden to the 
UN Working Group, the requirement of prior consent was also introduced 
into the joint position of the two countries as a basic guiding principle in 
addition to cooperation and participation.’ The Canadian-Swedish posi- 
tion, however, represents a considerable refinement of the consent principle 
in two ways: First, it takes account of the technical nature of the broad- 
cast beam and differentiates between what the International Telecommuni- 
cation Union (ITU) defines as technically unavoidable spillover and in- 
tentional (i.e., avoidable) beaming to another territory.*8 The Canadian- 
Swedish position is that prior consent is required for the latter. But sec- 
ondly, Canada and Sweden distinguish, even within the category of un- 
avoidable spillover, between those programs which are intended for the 
foreign audience and those which are received in foreign countries only 
as spillover from broadcasts intended for the domestic audience.” Here 
the Canadian-Swedish view is that there can be no economic exploitation 
of markets in the area of spillover. Naturally, it is not always easy to de- 
termine intentions, but there are some fairly reliable indicators. One 
would be language, as between countries of different language. This 
would not apply as between Canada and the United States, unless pro- 
grams were being beamed in French to Quebec from New York, though 
perhaps not from Louisiana! Another would be the appearance of names 
and addresses of advertisers in the receiving country on commercials 
beamed from the foreign country, as for example happens in conventional 
radio and television reaching the foreign audience in the Buffalo~Toronto 
and Detroit-Windsor areas. 

The American position on this issue has been that there should be an 
uninhibited free flow of broadcasting as an international expression of 


17 See Fourth Canada~Sweden Working Paper, UN Doc, A/AC.105/WG.3/L.4, June 
1973, Annex Draft Principles, No. V. 

18 See Final Acts, supra note 2, No. 428A. 

19 See Canada-Sweden Draft Principles, supra note 17, No. VI. 
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freedom of speech.” Consent in this context is regarded by the United 
- States as inhibiting free speech and as legitimating and indeed encouraging 
censorship. 

It is questionable, however, how far the Aaen government would 
be prepared to defend this principle, if American viewers were being sub- 
jected to programs transmitted from other countries, the content of which 
seriously offended basic American moral and political values. Canadian 
authorities are, for instance, aware of complaints in the Buffalo area al- 
leging that certain Toronto-originated television programs were morally 
objectionable. 

Moreover, in relation to prospective activities of Telesat Canada in the 
United States and to transborder radio paging operations of certain Ca- 
nadian companies, the United States has insisted on the principle that 
the consent of U.S. authorities is required for such activities. American 
spokesmen have attempted to distinguish these activities from broadcasting 
on the ground that they involve not censorship but the prevention of un- 
fair competition. In response, however, Canadians have maintained that 
broadcasting TV programs into another country—independently of the 
content of such programs—provides a service that competes with the do- 
mestic broadcaster and threatens the economic balance of the domestic 
broadcasting system.?” 

In the UN Working Group and in other international forums, thats ap- 
pears to be overwhelming support at this point for the principle of con- 
sent.23 Indeed, a Soviet draft treaty on the subject proposed at the United 
Nations has gone considerably further in specifying categories of “illegal” 
programing (é.g., programs promoting racism, violence, etc.); it even 
provided that a state, 


may employ the means at its disposal to counteract illegal television 
broadcasting of which it is the object, not only in its own territory 
but also in outer space and other areas beyond the limits of the na- 
tional jurisdiction of any state.” 


20 See statement by Stuart H. McIntyre, U.S. Representative to Working Group on 
Direct Broadcast Satellites, U.S. Mission to the United Nations, Press Release US-N 
59(73), June 15, 1973, at 6. 

21 On radio paging, see exchange of letters between the Chief Engineer of the 
F.C.C. and the Director-General, Telecommunications Regulation Branch, D.O.C. of 
June 25, Aug. 9 and 25, 1971. On Telesat Canada, see exchange of letters between 
the Deputy Assistant Secretary of State and the Canadian Embassy in Washington of 
Nov. 6, 7, and 8, 1972, 

22 Intervention of Mr. Erik Wang, Alternative Canadian Delegate to Fourth Meet- 
ing of the UN Working Group on Direct Broadcast Satellites, June 19, 1973. 

22 The Unesco Declaration (supra note 16), embodying the consent principle, was 
adopted by a vote of 55-7 with 22 abstentions. At the Working Group on Direct 
Broadcast Satellites nearly all delegations voiced general support for the principle of 
consent. 

24 USSR draft Convention on Principles Governing the Use by States of Artificial 
Earth Satellites for Direct Television Broadcasting, UN Doc. A/8771, Aug. 9, 1972, 
Art. IX. 
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At this point the consent principle is probably the minimal position that 
would be acceptable to nearly all states, the United States excepted. 


The question of unauthorized access arises in direct satellite broadcast- 


ing in the context of “tapping” the signal from the satellite and distributing 
it in a territory which it was not intended to cover. Unesco and the 
World Intellectual Property Organization are in the process of preparing 
a draft convention to prevent this type of activity.2> Following a meet- 
ing in Nairobi last summer, however, the draft appears to have been 
considerably watered down from its original conception. Originally it 
was intended that governments would prohibit unauthorized “poaching” 
and redistribution by entities in their countries and would prosecute viola- 


tions in their domestic courts. But at this point it appears that the only 


redress under the proposed draft would be through normal international 
procedures. If this is the case, it is questionable whether such a conven- 
tion is necessary, since Article 17 of the Radio Regulations forming part of 
the International Telecommunication Convention already prohibits the un- 
authorized interception and divulgence of international radiocommunica- 
tions “not intended for the general use of the public.” 76 


Remote Sensing 


The international community is at an earlier stage in developing a re- 
sponse to remote earth sensing by satellites than to direct broadcasting. 
This is somewhat ironic because remote sensing satellites are already in 
operation and have been for some time, whereas no direct satellite broad- 
casting system is as yet in operation. Indeed, the existing ERTS satellites 

-are actually variations on the “spy in the sky” satellites that have been 
operated by military authorities in the United States and Soviet Union 
for years. 

As with direct broadcasting, the UN Committee on the Peaceful Uses 
of Outer Space has established a Working Group on Remote Sensing ? 
which is now studying the activity from a variety of vantage points. Be- 
fore the group is a background paper prepared by the UN Secretariat 

25 Convention Relating to the Distribution of Programme-Carrying Signals Trans- 
mitted by Satellite. For the draft text adopted on July 9, 1973, see Unesco WI1PO/ 
SAT.3/23, Annex A. 


26 This article reads as follows: 


722. The Administrations bind themselves to take the necessary measures to pro- 
hibit and prevent: 


723(a). the unauthorized interception of radio-communications not intended for 


the general use of the public; 
724(b). the divulgence of the contents, simple disclosure of the existence, pub- 
lication or any use whatever, without authorization, of information of any nature 
a obtained by the interception of the radio-communications mentioned in 
0. 723. 
, 27 One difference is that the Remote Sensing Working Group was set up by and 
reports to the Scientific and Technical Sub-Committee whereas the Direct Broadcast 
Satellites Working Group was established by and reports to the parent committee. In 
practice, however, the former has been investigating the same broad range of issues 
(social, economic, and legal, as well as technical) as the latter. 
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which includes a chapter on “Legal Implications. 728 This chapter at- 


tempts an examination of the rules relating to different aspects of the ac- 
tivity, particularly those regarding the observation of a territory from 
outside its border, outer space .in general, and soverpienty over territory 
and resources, 

The paper considers the rules regarding earth observation and outer 
space to be quite permissive, suggesting that “there does not at present 
appear to be any principle or rule of international law that makes it ex- 
plicitly unlawful for a country to freely observe everything and anything 


it regards worth observing in another country, so long as it carries out its’ 


observations from beyond the limits of national sovereignty.” ? The only 
possible restrictions the study sees on this freedom to observe are those 
flowing from the rather broadly stated obligations in the Outer Space 
Treaty “to act in accordance with international law” and to respect the 
“corresponding interests” of other states.®° 

At the same time, and aware of the virtual absence of directly applica- 
ble principles and precedents, the paper goes on to discuss the activity 
not only from the viewpoint of the observer—the space state—but from 
that of the observed—the state being sensed. In particular, the paper 
mentions sovereignty in relation to national territory and natural resources. 
With respect to, the former, it recognizes that, while the location of the 
satellite is in outer space, which is open for free use by all, the effects of 
the activity are terrestrial and affect the sovereign interests of states. It 
accordingly suggests that remote earth sensing “leads to the conflicting 
situation of obtaining information concerning the ‘territory of a country’ 
. to which state sovereignty applies, from ‘outer space’ to which state sov- 
ereignty does not apply.” 1 The paper does not, however, attempt to point 
the way to the solution of this conflict. 

On the questions of resources, the paper cites UN General Assembly 
Resolutions 626( VII), 1314(XTI1) and 2158(XXI) as confirming the rights 
of states over their own natural resources.’ It lays particular stress on 
Resolution 626, which calls upon “all states to retrain from acts, direct 
or indirect, designed to impede the exercise of the sovereignty of any state 
over its natural resources.” ® However, and most significantly, the paper 
points out that there is no indication that this right provides legal justifica- 
tion for a claim to sovereign or exclusive rights to knowledge or informa- 
tion or data about the resources.** 


28 Supra note 5. As a result of recommendations relating to the various chapters 
made in the Progress Report of the Working Group of Feb. 14, 1973 (UN Doc. A/ 
AC.105/111), a revision of the Background Paper was issued by the Secretariat on 
June 12, 1972 (UN Doc. A/AC.105/118). However, since chapters IV and V, on 
legal implications and organizational requirements respectively, remain completely un- 
changed, and since earlier references in this paper have been made to the earlier 
version, this practice will continue. The following account is based to a Jarge extent 
on Dalfen, Legislative Process, supra note 11, at 195-200. 

29 Background Paper, supra note 5, para. 167. 

80 Ibid., para. 169. i 31 Ibid., para. 173. 

82 Ibid., paras. 175-76. 83 Ibid., para. 175. 

34 Ibid., para. 177. 
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More concretely, the paper goes on to suggest a number of guiding 
principles that might be considered. One solution suggested for dealing 
with the fears of economic exploitation raised by some states is a prohibi- 
tion on the survey of the territories of foreign states without their agree- 
ment. However, this alternative is rejected as being technically not feasi- 
ble, impossible to verify, and sacrificial of certain real benefits that would 
otherwise be available to many other states.** As to the fear of economic 
exploitation of a less developed country, the Secretariat study suggests 
that this can be directly prevented by that country, presumably by refusing 
prospecting rights, ete.’ 

Another suggested rule pertains not to the collection of data but to its 
dissemination, particularly to the state to whose resources the data per- 
tains. It is pointed out that “refusal” by an operating state to share data 
collected from remote sensing satellites about the territory of a claimant 
state might raise the question of whether there was intent to use the in- 
formation for purposes inimical to the interests of the latter in violation 
both of the Outer Space Treaty and the Charter of the United Nations.: 

A third substantive suggestion is that “a claim based on the private law 
concept of unjust enrichment might be attempted before an international 
tribunal, if it could be proven that the operating State used the informa- 
tion to its economic advantage and that no benefit or compensation was 
received by the claimant State.” °° 

This is not the place to provide a detailed critique of the treatment of 
the international legal aspects of remote sensing in the background paper 
before the Working Group. Indeed, this task has been at least partially 
carried out elsewhere.*° What can be suggested, however, is that future 
studies should systematically analyze the activity in its component phases 
—namely, data collection (which has been referred to as the space seg- 
ment); receipt and analysis (the ground segment); and dissemination of 
analyzed data (the user segment). Only in this way will the full com- 
plexity of legal issues be understood, as well as the different interests and 
claims involved and the possible rules that might be applicable.* 

Moreover, between the extremes of complete laissez-faire and outright 
prohibition of remote sensing without prior consent, a range of intermedi- 
ate positions for giving effect to possible rights should be explored, so 
that the activity could proceed and its benefits ensue at the same time as 
the interests of sensed states were respected. For example, sensed states 
might be given priority in receiving data about their terrain, and possibly 
some share in the decisions governing the terms and conditions of its on- 
ward distribution. In a set of draft principles to govern the activity pro- 
posed to the Working Group, the USSR has now suggested, inter alia, 
that a state which receives information about the resources of another state 


85 Ibid., para. 184. 86 Id, 

37 Ibid., para. 185. 88 Ibid., para. 187. 

89 Thid., para. 189. 

40 Dalfen, Legislative Process, supra note 11, at 198-200. 

41 See Working Group’s Progress Report, supra note 28, para. 51, for Canadian pro- 
posal of such an examination. 
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‘should transmit such information to such state under mutually acceptable 
conditions and 


shall not be entitled to make such information public or transmit it to 
a third State or international organization without the express consent 
of the State to which these natural resources belong or to utilize the 
information in any other manner to the detriment of the latter State.*? 

On the other side of the coin, the question of access to the relevant in- 
formation is neglected in terms of such positive duties as might flow from 
the interest in certain information that many states, particularly those less 
technologically advanced, might have in order to help combat natural 
disasters. Consideration might, for example, be given to developing an 
international obligation to inform another state of an impending earth- 
quake or hurricane or tidal wave threatening it. A more far-reaching 
community policy might even develop obliging states to transfer and share 
information on improving methods of exploiting natural resources. 

The legal chapter of the background paper concludes with the observa- 
tion that “many, if not all of the other stated legal implications and those 
that might arise in the future may be eliminated, at least to some extent, 
or circumvented by the type of organizational arrangements that the inter- 
national community adopts in the operation of remote sensing activities.” +3. 
The paper cites bilateral agreements between the United States and USSR, 
and between the United States and Brazil, Canada, and Mexico.*4 

The Canadian reference pertains to an Exchange of Notes with the 
United States of May 1971, for a joint program between NASA and the 
Canadian Department of Energy, Mines and Resources in the field of ex- 
perimental remote sensing, employing NASA’s earth resources technology 
satellite (ERTS-A), launched into nonsynchronous orbit on July 23, 1972. 
The agreement provides for a Canadian ground station to read out data 
from the satellite as it passes over Canadian territory, and to handle and 
analyze such data at centers in Canada. This information, as well as 
that received and analyzed by NASA, would then be made available as 
soon as practicable to the international community.** 

Viewed in terms of the different phases of the activity, it is open to 
Canada to interpret the agreement as expressly conferring authority on the 
United States to employ the ERTS satellite to gather data about Canadian 
terrain. The United States, for its part, however, does not appear to con- 
sider such authorization necessary, believing that a remote sensing satel- 
lite, operating as it does in outer space, is free to sense any part of the 
earth's surface without any country’s consent being required.“ - 


42 Ibid., para. 48; 5th principle. 

43 Background Paper, supra note 5, para. 218. (Cf. Progress Report, supra note 
28, para. 56.) i 

44 Background Paper, supra note 5, para. 208. 

45 Supra note 8. 

48 Annex to the Exchange of Notes, paragraph (c). 

47 In this regard, U.S. policy has been consistent for over a decade now. See L, C. 
Meeker (then Deputy Legal Adviser, U.S. State Dept.). Observation in Space in 
MAXWELL Coren (ed.), Law anp PoLrrics 1N Space, 82 (1963). Cf. R. F. Packard, 
“International Legal and Political Aspects of Earth Resources Surveying by Satellite,” 
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In respect of data processing and storage, each country is to receive 
information from the satellite and process and interpret it in its country. 
While data pertaining to most of Canada is to be (and is being) read out 
from the Canadian ground station at Prince Albert, Sask., there is a part 
of Northeast Canada that the satellite senses only once it is beyond the 
range of the Prince Albert station. This data must accordingly be re- 
ceived from American authorities.4* In any case, the agreement provides 
for the free exchange, upon request, of “all data and technical information 
mutually agreed to be necessary for the conduct of the joint program...” 4° 
- In respect of data dissemination to third parties, the U.S. policy of 
making all resource information available as soon as practicable to the 
international community has prevailed in the agreement.” Canada ac- 
ceded to this despite the absence of procedures for verifying that all data 
- is in fact made available universally and simultaneously. 

In any case, in view of possible longer term differences of interpretation, 
the parties agreed to insert the following provision in their agreement: 


It is further understood that the proposed program shall be without 
prejudice to any rights and obligations of our governments under in- 
ternational law with respect to remote sensing activities.™ 
While a definitive Canadian position on such rights and obligations un- 
der international law has yet to be adopted, it is likely that Canada will 
continue to seek a balance between the community interests in making 
resource and environmental knowledge available and the protection of 
states against exploitation of their resources." In this connection, a modi- 
fied version of certain provisions in the Soviet draft, providing, for example, 
for priority of access to the state being sensed but general access soon 
thereafter, might constitute a generally acceptable position. In addition, 
it would seem that the community interest in such information might well 
militate in favor of' internationally Operates and shared satellite remote 
sensing systems." 


Computer-Stored Data 
A 1972 Report to the OECD contains the following statement: 


Parallel to the requirement for central government policies concerning 
computer data bases is an increasing need for supra-national regula- 


AIAA Paper No. 70-331, at 4 (1970). Cf. also Lewis D. Junior, “Some Thoughts 
Concerning Intemational Implications of Satellite Sensing Operations,” June 1972, 
Senior Seminar in Foreign Policy, 14th Sess., Washington, 1971-72, at 9. 


48 Information provided to authors by officials of the Canadian Department of En- 
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52 See Canadian Statement (by Dr L. W. Morley) to the Working Group, Jan. 
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tions governing the import and export of electronically transmitted . 
data. Such codes of regulations incorporate technical standards in- 
cluding compatibility of systems, confidentiality and security of data 
stored and transmitted, and some normative dimensions as to the 
propriety of holding various sensitive information on individuals." 


The Report focusses specifically on the private and commercial data 
base networks that presently exist between points in the United States . 
and Canada, noting at the same time that operational systems involving 
international data flows are still few in number. 

This concern with the consequences of international data flows repre- 
sents a natural extension of earlier concerns with privacy and other in- 
dividual rights raised by computers and communications in the domestic 
context. It is becoming quite apparent that transborder data flows and 
extraterritorial storage cannot be seen as phenomena divorced from the 
general patterns of information traffic and transfer made possible by satel- 
lites, computers, and developments in broadcasting technology. As noted 
earlier, the aggregate impact of this electronic traffic on national sover- 
eignty and cultural identity is considerable and growing. At the same 
time, it is necessary to try to isolate certain specific issues that arise from 
international data flows and computer storage. Accordingly, this section 
discusses certain general characteristics of the existing Canada—U.S. data 
flow and extraterritorial storage; proceeds to describe some of the specific 
problems which are generated; and examines a number of approaches 
towards solving these problems. 

There is little doubt that Canadians are far more concerned with the 
incidence of U.S. computer storage of data about Canadians than U.S. 
citizens are about storage in Canada of data about Americans. A number 
of recent Canadian government publications have attempted to document 
the increasing fears of Canadians about the establishment of data banks 
in the United States in which information about Canadians would be 
located.5> Canadian newspapers a short time ago gave considerable pub- 
licity to a report that a naturalized Canadian citizen of American birth 
was detained while in transit through New York for reasons of an alleged 
violation of the Selective Service Laws, the identification and arrest having 
been facilitated by automated storage and retrieval.** Whether or not 
U.S. data banks utilize Canadian data bases already established in Canada, 
Canadians are sensitive to the fact that information about their financial 
status, medical history, criminal matters, security, and intelligence details, 
education, and other matters of a private or sensitive nature can be and 


64 Russel Pipe, Data Base Development and International Dimension, Organization 
of Economic Co-operation and Development, Directorate for Scientific Affairs, Com- 
puter Utilization Groups, Doc. DAS/SPR/72-20, at 143. 

86 Instant World: A report on Telecommunications in Canada, Chap. 5 (1971); 
International Legal Problems Concerning the Transfer and Storage of Information, 
Telecommission Study 3(c), (1971); Privacy and Computers, supra note 9. | 

86 The Montreal Star, Oct. 5, 1973; The Globe & Mail, Oct. 2, 1973. See also 
New York Times, Dec. 10, 1972, “Canada Disturbed by U.S. ‘Invasion’ with Data 
Banks.” 
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are contained in computers beyond the reach of Canadian jurisdiction and 
Canadian regulation of their operations. The same sensitivities arise about 
the formation in the United States of nonpersonalized data repositories 
relaiing to Canadian business, economic and environmental resources, sei- 
enticic research, and similar material. : 

Tae Canadian investigations turned up some interesting facts, pre- 
viously undiscovered. For example, while it was known or suspected that 
travel and entertainment credit card companies which billed Canadians 
directly from their New York or Denver offices obviously had Canadian 
info-mation in their data banks, it was not known that oil companies who 
billed Canadians from Montreal and Toronto actually registered their card 
holcers in a central data repository in Atlanta.5 It was also learned that 
Canadian life insurance companies reported medical details of applicants 
to a centralized data clearing facility in Connecticut and had access to 
that computer to check on their insurability.** It was learned that massive 
amounts of general and business credit information about Canadians are 
locazed in U.S. data banks, some computerized, some manual. To a great 
extent, this is the result of transborder parent-subsidiary corporate rela- 
tionships and in some cases the product of corporate merger and takeover 
whe-e existing personal records fall to the conglomerate as an asset of 
acquvisition.*® 

These revelations have pointed to a one-way, southward flow, largely 
accounted for by the ancillary and supportive role which this type of 
data plays in the general North American flow of business and commerce. 
In essence, the data flows reflect the interdependence of the North Ameri- 
can 2conomy. 

When a U.S. parent company centralizes and rationalizes its adminis- 
trative machinery, its Canadian subsidiary directs its information south- 
ward to be stored, processed, and accessed in the central corporate data 
bank, there to be utilized in the service of central corporate decisionmak- 
ing. In some cases, where information processing is done in Canada, 
there may be a residual extraterritorial transfer, either directly to a parent 
company which might keep its own files for managerial reasons, or in- 
directly, such as in the case of oil companies and the Medical Insurance 
Bureau. Communications technology thus permits an instantaneous con- 
tinectal computer data traffic, with its nerve centers in American head 
offices; it correspondingly serves to eliminate the need for national, au- 
tonomous data respositories. 

Tke problems that arise from this pattern of activities can be examined 
from three perspectives. First is the broad perspective of concern for 


naticnal sovereignty and cultural identity resulting from the aggregation’ 


of transborder electronic traffic and information transfer. Second is the 
perspective of the administration of the affairs of the state. The terri- 


577 M. Carroll, et al, Personal Records: Procedures, Practices and Problems, A 
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torial basis of national jurisdiction and therefore of regulatory law is 
probably the most immediate source of frustration for a country wishing 
to exercise control, for administrative reasons, over the storage and use 
of data about its citizens located beyond its own borders. Third, there 
is the perspective of the individual and the legal difficulties that may arise 
in his attempt to redress wrongs in respect of personal data about him 
stored abroad. 

In considering the question of sovereignty and identity, it is difficult 
to draw a clear distinction between fears about the development and 
spread of technology and the resulting helplessness of individuals and 
governments, on the one hand, and the impact of foreign decisionmaking 
upon a nation’s sovereignty on the other. Canadian perceptions about the 
storage of Canadian data in the United States contain both elements. In 
the Canadian case, in particular, the issue is closely related to sensitiv- 
ities. about American domination of the Canadian economy. Public per- 
ceptions of the issues are thus, in the broadest sense, colored by fears 
about the deleterious impact of technology on individual values and gov- 
ernmental decisionmaking ability. Computers are seen as exacerbating 
the erosion of Canadian sovereignty and the already serious imbalance in 
the distribution of economic control in Canada. 

The sovereignty issue arises in the following manner: Data accumula- 
tion and storage are part of the prccess of decisionmaking, the effective- 
ness of which depends to an increasing degree on access to massive 
amounts of data, which are only manageable when computerized. Prima 
facie at least, the physical location of computerized data banks would 
appear to be an important factor in regulating access to them and there- 
fore in affecting decisionmaking ability. The transfer of Canadian data 
to American data banks means that potentially, at least, Americans will 
have the means to make decisions about Canadians that depend on that 
data. Conversely, to the extent that Canadians lack data about themselves 
—whether because they lack the computer capacity needed to effectively 
use the data or because important parts of the data are withheld by an- 
other state—they will be unable to make important decisions affecting 
their future. This can result in a national self-perception of impotence, 
an inability to effect one’s vital choices, and the effective erosion of one’s 
political sovereignty. 

Issues of cultural identity are also related in the public mind to the 
computerized, extraterritorial decisionmaking process. It has been argued 
that, to the extent that a loss of political power results from. loss of date 
control in a mechanized environment, a national identity succumbs to 
imposed cultural tastes and attitudes, resulting from the totality of the 
extranational decisions to which it submits. In other words, the extra- 
territorial exercise of power forces acceptance of the cultural norms which 
the use of that power will reflect. A Delphi Study presented at the Na- 
tional Conference of the American Federation of Information Processing 
Societies in June 1973 investigated the extent to which “global technologies 
such as multinational computer systems have a tendency to support various 
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forms of cultural homogeneity and uniformity.” °° When presented with 
a statement to the effect that, discounting differences in process, trans- 
border use of computers will contribute to homogenization of cultural 
tastes and attitudes, 75% of the panel agreed. In this respect, the effects 
af the transborder computer flow are similar to those of transborder 
broadcasting. 

The issue of sovereignty arises from concerns not only about national 
- decisionmaking and cultural identity but also about national security and 
social policy. If a country allows much of the basic data concerning its 
business and economy to be stored in another country, thus requiring re- 
mote accessing through communications systems, what would happen if 
the communications systems of the foreign state suffered a catastrophic 
failure? This is not a theoretical question. The failure of the telephone 
system in New York in 1971 should not necessarily be regarded as a unique 
event. Heavy overloading or bad planning could cause this to happen 
elsewhere. While a state can, of course, plan its own communications sys- 
tems and establish necessary safeguards, it can hardly do so for the systems 
of a foreign state. Thus there could be potentially grave consequences 
for a state if it allowed vital data concerning its economy to be stored 
outside its borders. 

The social policy of a state might treat the availability of computational 
power and services in a similar way to that in which it treats electric 
power or communications services. Whether or not the state favors the 
notion of creating “computer utilities,” it may favor a policy of extending 
computer power and services as widely as possible in all parts of the 
country. It may want the services to be provided through cross-subsidiza- 
tion so that remoter communities can obtain the benefit of such services 
at prices lower than they would otherwise be, as a result of channelling 
profits made in large urban complexes towards the provision of services 
in remote areas. If a country were to allow services to be provided on 
a very large scale by foreign service bureaus or facilities, this could easily. 
undermine the whole economic base on which the financing of the social 
goal of extended services would be structured. 

It might also be the case that the balance of economic advantage could 
lie in a state adopting a strictly neutral position on the flow of services— 
for example, if its own citizens are marketing services in the foreign state 
in a significant way, thus offsetting the outward flow. But if this is not - 
the case, a state may consider it necessary to take economic measures, 
possibly in the form of incentives to national operators, or legal measures 
of a restrictive type, to affect the flow of services outwards. Restrictive 
measures could extend to prohibiting the licensing of foreign operations 
in the territory, to registration of data being stored outside the country, 
or to some of the other measures discussed later in this article. 

The particular environment of computerized data traffic and storage 
becomes more clearly distinguishable as a specific item of concern when 
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its impact upon domestic regulatory processes and individual rights are 
assessed. In examining problems relating to domestic regulation, the most 
visible source of difficulty arises from the territorial limitation of public 
law. Storage of data beyond the territorial confines of a state necessarily 
prevents the exercise of public control over that data, unless, of course, 
it is permitted by means of some form of bilateral or multilateral agreement. 

Regardless of the motives for storing data in a foreign country, this 
foreign location tends to render domestic regulation of such data virtually 
irrelevant. And this effect is the same whether pure business considera- 
tions underlie the decision to store data abroad or whether it is based on 
a desire to avoid the application of domestic regulation.** The effect 
may also be similar in respect of domestic policymaking in such areas as 
monetary policy, where aggregated data is necessary for determining 
credit levels. Thus, domestic public control: will become frustrated not . 
necessarily by reason of the intentional establishment of “data havens,” 
but by normal, daily business decisions in the context of the North Ameri- 
can economy. 

Problems can also be anticipated in the field of law enforcement. Law 
enforcement data banks containing individual criminal histories, informa- 
tion on known associates, modus operandi, as well as on stolen property, 
are already operational in the United States, and by working agreement 
are accessible to Canadian police. At such time as plans to integrate 
the system are realized, so that one data repository serves all interested 
law enforcement agencies in North America and abroad, the effectiveness 
of crime detection and prevention will depend heavily upon the continua- 
tion of the data flow. To the extent that this flow can become subject to 
the vagaries of political considerations, which is not inconceivable when 
one considers the international flow of oil, the position of countries other 
than the one on whose territory the data bank is located will tend to be, 
at best, precarious. While one might discount this possibility arising 
between friendly states,® there is still the gnawing fear that the technology . 
has produced an excessive dependency to which a sovereign state should 
not properly become subject.** This dependence increases with the use 
of these systems over time, and it becomes ever more burdensome, costly, 


61 The authors know of no case falling in the latter category. Indeed, this is a 
more likely consideration for enterprises in the United States, where the laws govern- 
ing data storage and use under the Fair Credit Reporting Act and other legislation 
are far more demanding than Canadian Jaws (with perhaps certain exceptions under 
provincial legislation). In this connection, it is Canada and not the United States thet 
should be concerned with not becoming a “data haven.” See Dalfen, International 
Factors, supra note 9, at 25. 

62 The R.C.M.P. provides to and receives information (at present limited to data 
on stolen vehicles) from the computerized U.S. National Crime Information Center 
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88 Cf, President Nixon’s speech of Nov. 15, 1973 to the National Real Estate Asso- 
ciation referring to the “tough guy” oil policy of Canada vis-a-vis the United States. . 
84 See ibid. for the desire of the United States to achieve independence in respect 
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and unrealistic to withdraw and set up one’s own system on an indepen- 
dent basis. 

Regulatory problems may also arise in relation to domestic legal pro- 
cedures. Foreign storage poses problems in connection with the produc- 
tion of data as court evidence, either by subpoena or warrant. Since data 
is subject to the law of the place where it is stored, a foreign jurisdiction 
can apply its own laws of evidence or confidentiality to prohibit its pro- 
duction, even if no such prohibition applies in the laws of the state seek- 
ing access. Concerns about data havens become more understandable 
in this context; one has only to look at the total inaccessibility of informa- 
tion about bank deposits in certain European states.** 

Perhaps the most frequently discussed aspect of foreign data storage is 
its impact upon the private or civil rights of individuals. This has usually 
been examined within the context of privacy and information systems. 
The Canadian Privacy and Computers Task Force devoted significant con- - 
sideration to this subject?” The threats posed by personal computerized 
information systems to the variety of interests and claims generally mea- 
sured under the heading of “privacy” have been discussed in a number 
of recent works.** The question that arises in the present context is 
whether and to what extent such threats may be exacerbated by reason 
of the foreign storage of data. 

Where an individual’s rights in respect of personal data stored in an 
automated bank arise from obligations imposed upon data bank opera- 
tors, the law of the place of the data, and not the law of the domicile of 
‘the data subject, is the privacy law which tends to apply. Such rights 
might consist of a right of personal access, verification, and challenge, 
and possibly some measure of control in determining the extent of the 
dissemination of that data.®® Differences, then, in domiciliary law and 
the foreign law where the data is stored can operate to nullify privacy 
rights. For example, if in the domiciliary state a fair credit reporting 
statute creates a legal obligation to permit personal access, this privacy 
law is not necessarily available to the individual if data is stored in an- 
other state where no such right is granted. Further problems are created 
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where a data storage institution locates in a foreign jurisdiction for the 
purpose of avoiding the rigors of the domiciliary law. 

This is not to say that present conditions of storage of Canadian data 
in the United States do in fact reduce the claimable right to privacy of 
Canadians. On the contrary, it is ironic that, in those Canadian provinces 
where no data privacy statutes have been enacted, the only specific rights 
of privacy lie in respect of that data stored in U.S. data banks subject to 
state or federal fair credit reporting laws. A further benefit comes in 
what might be called the residual application of those laws. Thus Cana- 
dian subsidiary credit bureaus tend to follow the administrative procedures 
of their U.S. parents and thus tend to operate as if they were subject to 
the Fair Credit Reporting Act, even though they may not be subject to 
any similar laws in the jurisdiction in which they operate." ) 

Beyond the issues that may arise when there are differences between 
domiciliary and foreign law, the problem of distance raises a number of 
questions relating to the redress of privacy violations in foreign jurisdic- 
tion. Would a prospective plaintiff have to travel to a foreign jurisdiction 
in order to bring action against the operator of a data bank? Would he 
have standing before the foreign court? Alternatively, in cases where 
the foreign law may endow the court of plaintiffs domicile with com- 
petence, what is the applicable law? And what rules of evidence would 
apply, bearing in mind that, as between Canada and the United States, 
the laws governing admissibility differ substantially? These are only some 
of the issues of a private international law nature that present themselves 
when contestations over foreign-stored data occur. 

In 1972, the Canadian Computer/Communications Task Force suggested 
that: 


Present users of data processing services can decide for themselves 
when it is in their own interests to use Canadian-controlled organiza- 
tions for their requirements. However, it is essential that the gov- 
ernment should support the development of a strong Canadian con- 
trolled data processing service industry . . 


In a 1973 Position Statement on Computer/Communications Policy, it was 
recognized that further consideration of a number of areas remain, among 
which are both the problems involved in exercising Canadian jurisdiction 
over companies operating in Canada which store and process business data 
outsidé the country, and the role of multinational corporations in the 
computer/communications field.?? 

One approach to these questions which has been discussed from time 
to time in Canada is the unilateral requirement of registration of organi- 
tions which store: data on Canadians in foreign-located data banks.” 
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Presumably, the registration would include details as to the nature of the 
data, its volume, and the location of the data bank itself. The recognized 
benefit in this scheme would lie in providing the means by which the gov- 
ernment would be equipped to assess the impact of foreign storage and 
gain the knowledge required for it to determine whether particular data, 
especially if of a sensitive nature, should be permitted exit into a foreign 
locaticn. | 

The establishment of a national register, however, raises serious public 
policy questions pertaining to individual rights in a society which limits 
the powers of governnient. Such a register increases governmental! ability 
to identify individuals and thus, if for no other reason than because it 
would constitute another personal data bank, it would raise the usual fears 
for personal privacy and related individual interests. Moreover, such a 
register is not likely by itself to yield Canadian control over foreign-stored 
data or even very significantly to affect the southward data flow. It is 
accordingly not envisaged as a very satisfactory approach. 

Another suggestion is that transborder storage be prohibited by law, 
using fiscal or criminal sanctions to enforce the restriction." This would, 
however, seriously hamper a flow of information regarded as necessary 
by Canadians. Moreover, it would be virtually impossible to enforce, 
. given the variety of methods available for transmitting information. 

Still another approach would require Canadian storage to duplicate 
foreign storage, much like the statutory requirements for the maintenance 
of duplicate registers of civil status documents.*® The shortcomings of 
such a system would be that the maintenance of a duplicate data bank in 
one country would not automatically affect decisionmaking based upon 
the storage in the other country, as well as the risk of increasing poten- 
tial threats to privacy which could result from the existence of a duplicate 
data location. The costs of such a proposal would also tend to be 
prohibitive. . 

Since, as has been discussed, international data flows and foreign stor- 
age in North America are so closely tied to the flow of goods and services, 
it seems that the better solutions must necessarily take account of the 
international economic environment within which the data flows occur, 
and sesk to minimize the negative aspects of the impact of these data 
flows without having to relinquish the economic advantages they reflect 
and support. Bilateral and multilateral agreements could be formulated 
with a view to protecting the interests of both states and individuals. 
These could be related, to the maximum possible degree, to economic 
needs and realities, and for this reason might tend to commend themselves 
over unilateral actions which, in some cases, could be disruptive or produce 
reprisals. 

The main objectives of such agreements ought to be, in our view, to 
minimize jurisdictional conflicts, regulatory disparities, and legal disabil- 
ities resulting from the transborder storage of computerized information. 
They should also seek to achieve a fair blend among the interests of the 
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individual in safeguarding his rights, the interests of the state in protect- 
ing its sovereign rights, and the interests of the international flow of in- 
formation and ideas. 

With the above considerations in mind, we .would suggest four prin- 
ciples that might be incorporated into an appropriate international agree- 
ment, either bilateral or multilateral.” o 

The first principle would be that, when a state permits the storage of 
data about foreign persons (natural or legal) on its territory, it must not 
withhold or otherwise obstruct access to the data by the person to whom 
the data relates. This would help to alleviate one of the main fears about 
storage of data abroad, namely, that the foreign state might embargo it 
at some point. Moreover, since it would only be the person himself who 
could get access to his data, and not his government, the principles of 
confidentiality would be safeguarded. 

A second principle would be that, when a state permits the storage of 
data about foreign persons (natural or legal) on its territory, it must 
apply the laws respecting confidentiality, verifiability, and/or other rights 
relating to data banks in force within its jurisdiction, including access to 
its courts, in a nondiscriminatory manner. This appears to be the situa- 
tion that obtains in the United States under existing law. Generalizing it 
internationally would ensure that there would not develop different classes 
of data subject to any jurisdiction. 

The third principle would be that all states permitting the storage of 
data about foreign persons (natural or legal) on their territory, agree on 
minimum standard protections of rights which they would be bound to 
apply. While the precise elements in this minimum standard would be 
matters to be settled by intergovernmental negotiations, it should un- 
doubtedly include protection against unauthorized access to the data by 
either the government or other persons in the state of storage. It should 
probably also provide for rules of verification.” It would have the ad- 
vantages of probably improving the protection of the rights of foreigners . 
in some jurisdictions but at the same time it would not reduce higher 
levels of protection that they enjoy in other jurisdictions (in virtue of the 
second principle above). It would also avoid the problems of attempting 
to impose the standards cf a foreign jurisdiction, since the minimum stan- 
dards would be embodied in an international agreement. Where a state 
refused to agree to the minimum standard, foreign states and their na- 
tionals would stand warned. 


76 Some of the different implications of the bilateral or multilateral approach are 
discussed, ibid., 173. The former approach would be tailored expressly to deal with 
the more immediate issues of the Canada—U.S. flow of data. The latter would perhaps 
have the advantage of greater generalizability, along with the disadvantages that the 
' higher the number of countries involved, the lower the denominator of agreement and 
the more minimal the minimum standards are likely to be. 

77 In this connection, see the principles adopted by the Council of Europe in its 
resolution on the protection of the privacy of individuals vis-à-vis electronic data banks 
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. Finally, consideration might be given to yet a broader principle for 
regulating the transborder flow of information. It is probably premature 
to implement this approach at this time, but it is worth keeping in mind 
in the light of future developments. A state might wish to exclude from 
its territory the provision of computerized services by a foreign entity. 
It might prefer, for the economic and social policy reasons discussed 
earlier in this article, as well as for reasons relating to the protection of 
the privacy rights of the individual, to limit the provision of data services 
in its own country, whether provided through remotely accessed systems 
or otherwise, to companies incorporated within it or individuals resident 
there, or it might wish to restrict the operations within its territory of such 
companies or individuals, limiting them to certain types of services offered 
in specific circumstances or under specific conditions. Such an approach 
is already reflected in the two communications agreements, referred to 
earlier, between Canada and the United States in the field of satellite 
and land mobile radio services.** For such a prohibition to be effective, 
it would probably have to be embodied in an international agreement be- 
cause its enforcement would require the cooperation of the foreign state. 
Only the latter would seem to be in a position to police such an arrange- 
ment effectively, The foreign state, being the licensing authority, would 
have the power to cancel the license of the service bureau, if it were 
violating the agreement. Whether states might wish to enter into such 
an arrangement would depend upon a variety of specific economic factors 
affecting the transborder flow of data services. 

The negotiation of bilateral or multilateral agreements embodying some 
or all of the principles outlined above would probably not be an easy 
matter. Their effect, however, might be not only to reduce serious con- 
flicts among different jurisdictions, but to help to reduce the possibility 
of a state allowing itself to be used as a data haven. Only through co- 
operation and agreement among the jurisdictions concerned, based on 
overall considerations of public policy, can serious conflicts and disabil- 
ities resulting from international data flows be eliminated. 


CONCLUSIONS 


It may be seen from this analysis of problems relating to the flow of 
information in a North American context that a variety of issues are in- 
volved in past and present efforts, made at both the public and private 
level, to reconcile the competing values of sovereignty on the one hand 
and the free flow of information on the other and that this process extends 
to a wide area of related interests—political, economic, social, and cul- 
tural. We can also see that all the problems, notwithstanding their dif- 
ferent natures, have a common source in the overwhelming significance of 
communications and computer technology. It is the influence of this 
technology that is transforming the traditional views about sovereignty, 
which have always been expressed in spacial terms, to a new kind of per- 


78 See supra note 21. 
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ception of sovereignty deriving from a concern about “informational sov- 
ereignty” or, more broadly, from a concern for cultural survival. 

At the same time, the existence of a common source does not, in our 
view, dictate, or even suggest, a common solution to these problems. The 
analysis that we have made of the various kinds of approaches to these 
problems seems to suggest, not surprisingly, that different solutions may be 
found in relation to different aspects of the transborder flow of information. 
These approaches or general types of solutions can be related to three 
broad sectors of activities affected by computer-communications technology. 

First, we have noted that, in relation to the problems arising from the 
transborder flow of television through satellites and possibly other modes 
of communications as well, it would appear to be in the interests of inter- 
national cooperation and of the international community to recognize that 
there is no liberty or right to beam unwanted signals into another state. 
The enormous cultural power of the medium and the major economic im- 
plications that can arise from the broadcast of programs into the market 
of the receiving state appear to support the conclusion that, if a state 
cannot refuse signals that are intentionally. beamed from a foreign-owned 
satellite into its borders, grave consequences may follow from the stand- 
point of the strong psychological impact of these programs, and of its own 
capacity to produce and disseminate its own programs expressing its own 
cultural values. More particluarly, there does not seem to be any valid 
interest in allowing the sending state to intrude into another state through 
directing its programs to the citizens of the foreign state. As noted 
above, the legal situation is probably different when the spillover of 
signals to the receiving state cannot technically be avoided, but even in 
these circumstances it would seem desirable to recognize that the receiving 
state has a right to prohibit not only political propaganda but also ecə- 
nomic exploitation by the transmitting state of the area of spillover. 

The problems arising from the transborder flow of broadcast signals 
have certain elements in common with the second broad sector discussed 
above, i.e., the gathering of information through remote-sensing satellites. 
The analogy that exists is that, if full veto powers were to be allowed to 
the state being sensed or receiving the signals, that state might, in effect, 
be exercising the power to prevent the system from coming into effect at 
all. In the case of broadcast satellites, the continuing development of 
technology will increasingly allow for more precise refinement of the di- 
rectional powers of the beam and thus will help obviate the consequences 
of recognizing a veto power in the receiving state, at least those of a 
sufficient size. So will joint systems, cooperatively established and op- 
erated, tend to alleviate fears about exploitation. But the whole concept 
of resource satellite depends upon its gathering the widest amount of 
information about man’s environment, if the technology is to realize its 
full potential. Accordingly, to recognize the sovereignty principle by 
awarding .a veto power to the sensed state with regard to the operation 
of the system could result in a loss of important information which that 
state and the whole international community would be interested in re- 


256 | THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 68 


ceiving, particularly if it is information of a general environmental char- 
acter. Moreover, such a solution would be unrealistic in that the tech- 
nologically advanced and more powerful states would be likely to consider 
it as constituting an undue hampering of their capacity to gather infor- 
mation relevant to their own extensive interests. A better approach would 
be to agree that the establishment of such systems, whether internation- 
ally or nationally controlled, should be based upon a recognition of the 
principle of access by all states concerned to all data pertaining to them; 
in other words, the sensed state would have an interest in information 
gathered about its resources or environment that is at least equal to that 
of any other state and that no other state would have a right to receive 
such information before the sensed state. 

In the third area we have examined, that of the transborder flow of 
computer-stored data pertaining to persons individual and legal, we have 
suggested that the evidence points to a one-way, southward flow, largely 
accownted for by reason of the ancillary and supportive role of data to 
genezal business ‘and commercial flows, all tied in with the interdependence 
of the North American economy. The southward flow is by and large a 
normal economic consequence of the North American map, accommodated 
by technology which, in permitting instantaneous continenta! traffic, re- 
duces and minimizes the need for national, autonomous data repositories. 
We have therefore suggested that the rights and interests that may be 
_affected by the operation of such systems may be furthered by the defini- 
tion of certain broad principles that both sending and storing states would 
respect. These would provide that where a state permits the storage of 
data about foreign persons (natural or legal) on its territory, it must: 


(1. not withhold or otherwise obstruct access to the data by the person 
to wom it relates; . 3 

(2°. apply the laws in force within its jurisdiction respecting confiden- 
tiality, verifiability, and/or other rights relating to data banks, including 
access to its courts, in a nondiscriminatory manner; and 

(3°. observe at least the minimum standard protections relating to data 
banks internationally agreed to. (This third principle of course requires 
as a prerequisite the establishment of such an international minimum 


standard. ) 


We have also suggested another principle that could, in some circum- 
stances, help to protect the privacy of the individual and further the social 
and economic policies of the states concerned. Two or more countries 
could agree to enter into and assist in enforcing arrangements which would 
prohibit foreign entities or persons from providing, or would establish the 
condizions in which they would be licensed to provide, computerized data 
services in the jurisdiction of the other state. In this manner, a state 
could effectively determine in what circumstances a foreign entity would 
be alowed, in the national interest, to penetrate its domestic markets, 
whether directly or remotely, through communications systems. 
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Can a general conclusion be derived from this analysis of the different 
solutions applicable to problems in different areas of activity affected by 
the international flow of information? What is envisaged by way of 
striking a balance between the principles of state sovereignty and the free 
flow of information is recognition that, in those areas of data transfer that 
we have examined, a state might have that degree of authority necessary 
to take such action with respect to the flow of information into or out of 
its boundaries as would permit it to protect its national interests, including 
those of its citizens, in accordance with its own perceptions of what the 
balance requires. This would extend to the right of the state out of whcse 
territory information is taken or sent to enjoy access to that information 
as well as certain other benefits which are at least equal to those of the 
state in which information is stored. This authority should not be un- 
limited nor should it be arbitrarily and unilaterally determined. The 
limits of that authority and the criteria upon which its exercise should be 
based should be determined by appropriate international agreements, bj- 
lateral or multilateral, in each sector. 

Undoubtedly many would prefer that these areas of activity be entirely 
free from any government action, basing themselves on concepts relating 
to the liberty of the individual, his right to know, and the right of free 
speech. No matter how strong one’s devotion to these principles, it is 
doubtful whether, in the light of the far-reaching impact of modern com- 
munications and computer technology on individual as well as on social 
and cultural values, it really is in the interest of society or the state to 
espouse so absolute an approach. A reasonable solution would seem to 
be to encourage states to work out arrangements which reflect the opti- 
mum balance for each party in relation to the control of and access to 
information. As a guiding principle, it would seem to be in the genuine 
interest of all states to extend some measure of recognition to the author- 
ity of the state to harmonize its interests in respect of the inflow and out- 
flow of information in accordance with its own perceptions of what the 
balance requires. 


INTERIM MEASURES OF PROTECTION IN THE INTERNATIONAL 
COURT OF JUSTICE 


By Peter J. Goldsworthy * 
I 


INTRODUCTION 


Two recent cases in the International Court of Justice have given new 
prominence to the role of interim measures of protection in international 
controversies. The circumstances of both the Icelandic fisheries litigation 
and the Australian and New Zealand application to prevent the holding 
of French nuclear tests in the Pacific Ocean were such as to promise an 
enhanced role for interim measures in interstate conflicts. First, the 
jealousy with which states guard their natural resources and the continu- 
ing competition for those resources, especially in the high seas, have 
occasioned disputes in which a potential conflict management role for 
interim measures has been foreshadowed. The classic award of -interim 
measures of protection, the Anglo-Iranian Oil Company Case (Interim 
Measures of Protection) (United Kingdom v. Iran)+ was made in this 
context, as was the order in Fisheries Jurisdiction (United Kingdom v. 
Iceland), Interim Protection.? Secondly, in both cases, the indication of 
interim measures was disregarded. The effective role of interim measures 
is thus related to the general problem of improving the acceptability of 
the Court to states. Interim measures of protection, as an adjunct of the 
judicial process, reflect the perennial judicial concern for effective decision- 
making. The present debate on the role of the International Court of 
Justice has, to a large extent, concentrated on the lack of confidence shown 
by states in the Court. The length of time which elapses before final 
judgment has constituted a serious objection to the proceedings of the 
Court, Interim measures may have a role to play in ameliorating this 
situation? for the duration of proceedings is of less concern when the 
rights of the parties receive interim protection. Thirdly, interim measures 
may prove a unique means of preventing abuses of the human environ- 
ment at the international level. The current emphasis on problems of 
the environment, especially pollution -in international areas such as the 
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1 [1951] ICJ 89. 2 [1972] IC] 12; 67 AJIL 145 (1973). 

8 Cf. Leo Gross, The International Court of Justice: Consideration of Requirements 
for Enhancing its Role in the International Legal Order, 65 AJIL 280 (1971). Gross 
suggests that “through a separate instrument or clauses in conventions, states could 
agree to accept as binding provisional measures.” Such an agreement might encourage 
states to have recourse to the Court “knowing that their interests would be protected 
pending the final disposition of the case.” 
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high seas and pollution transcending state borders, has given rise to a 
growing demand that environmental abuses be nipped in the bud. States 
are unlikely to be satisfied with final judgments after irreparable damage 
to the environment has been caused. . Increasing awareness of the global 
dimensions of these problems, the greater consciousness of the inter- 
dependence of states and of the inevitable impact of natural activities upon, 
the environments of other states, should lead to a strengthening of the 
preventive role of the international judicial process. In this area, the in- 
stitution of interim measures of protection, such as the injunction, has a 
potential role of great significance. 


I] 


é 


SOURCES OF JURISDICTION TO ĪNDICATE INTERIM MEASURES OF PROTECTION 


Article 41 of the Statute + of the International Court of Justice repro- 
duces the corresponding article in the Statute of the Permanent Court of 
International Justice, which had been recommended by the committee of 
jurists entrusted with the task of drafting the original Statute. Article 41 
differs in two respects from the original proposal upon which it was based. 
The original proposal was modified by the insertion of the word “indi- 
cated” in place of “suggested,” and the final draft made it clcorer that not 
only acts but also omissions to act were covered.’ 

Article 66 of the new Rules of Court è provides that a request for indi- 


4 Art. 41: 


1. The Court shall have the power to indicate, if it considers that circumstanzes 
so require, any provisional measures which ought to be taken to preserve the re- 
ee rights of either 

2. Pending the final Becca notice of the measures suggested shall forthwith 
be given to the parties and to the Security Council. 
5 As to the origins of Article 41, see DUMBAULD, INTERIM MEASURES OF PROTECTION 


IN INTERNATIONAL CONTROVERSES 144-47 (1932). The Court may indicate interim 
measures in general terms to the effect that both parties must act to preserve the 
status quo and to prevent aggravation of the dispute; and the performance or prohibi- 
tion of specific acts may be ordered. The Court sometimes specifies the acts to be 
performed in considerable detail. 

In the Anglo-Iranian Oil Company Case the Court ordered the parties to establish 
a Board of Supervision composed of two members appointed by each state, and a 
fifth chosen by agreement, or in default of agreement, by the President, who is a 
national of a third state. The Court directed that the Board should ensure that prcfits 
of the company, after allowing for its operation and normal expenses, be paid to banks 
- to be held in trust pending the order of the Court or the agreement of the parties. 
[1951] ICJ 94. In the Fisheries Jurisdiction Case, the Court ordered the United King- 
dom to “ensure that vessels registered in the United Kingdom do not take an annual 
catch of more than. 170,000 metric tons of fish” from a specific area and to furnish 
Iceland and the Court with information concerning control and regulation of fish 
catches. [1972] IC} 17-18. 

6 Art. 61 of the old Rules of Court. The Rules were amended on May 10, 1972, 
and came into force on September 1, 1972. For text, see 67 AJIL 195-224 (1973), 
The contingency of revocation or modification of an order may be provided for in 
the order itself. In the Fisheries Jurisdiction Case, the Court, in its Order of interim 
protection of August 17, 1972, provided that “unless -the Court has meanwhile de- 
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cation of interim measures of protection may be made “at any time during 
the proceedings.” A request has priority over all other cases, and “the 
decision thereon shall-be treated as a matter of urgency.” If the Court 
is not sitting the President shall convene the Court; pending the meeting 
and the decision of the Court, the President “shall, if need be, take such 
measures aS may appear to him necessary in order to enable the Court 
to give an effective decision.” The Court, when it convenes, may. indi- 
cate measures other than those requested. Rejection of a request does 
not preclude a new request based on new facts. The Court may indicate 
measures proprio motu. The Court may at any time “by reason of a 
change in the situation” modify its decision. Finally, the parties must 
be given an opportunity to be heard before interim measures are indicated 
and kefore an indication of such measures is revoked or modified. 

The practice of the Court indicates that it does not have the power to 
indicete interim measures independently of other articles of the Statute, 
The ‘court cannot usually prescribe interim measures before the main 
actior. has been brought in accordance with Article 40 of the Statute. In 
the Case concerning the Legal Status of the South-Eastern Territory of 
Greer-land, a dispute which Denmark and Norway submitted to the Perma- 
nent Court, the Court was not called upon to decide whether it could 
prescribe measures where the main action has not been brought, but the 
Court did note that “it is in principle arguable that such a power on the 
part of the Court exists only in respect of a dispute already submitted to 
it”? Article 66(1) of the Rules of Court provides that a request for an 
indicetion of interim measures may be made at any time “during the pro- 
ceedimgs in the case in connection with which it is made.” As Rosenne 
points out,® there will be no “proceedings” if the jurisdiction of the Court 
to hear the case on its merits requires some step on the part of the re- 
spondent state for its perfection. Consequently, there will be “no in- 
herenz jurisdiction to indicate provisional measures until that step has 
been taken.” But, as will be seen below, as long as the applicant makes 
a prima facie showing of jurisdiction, the Court may indicate interim 
measures, even if the jurisdiction invoked is contested. 

The practice of states reveals acceptance of a general obligation to main- 
tain the status quo pending a final decision in a dispute. It has been said 
that there is “a generally recognized principle according to which the in- 
stitution of judicial proceedings itself operates as a provisional measure 


livered. its final judgment in the case, it shall, at an appropriate time before August 
15, 1973, review the matter at the request of either party in order to decide whether 
the fosegoing measures shall continue or need to be modified or revoked.” [1972] 
IC] 1& In July 1973, the Court reaffirmed its order pending a final judgment in the . 
case, _1973] IC] 304, 
` TLewal Status of the South-Eastern Territory of Greenland, [1932] PCI], ser. A/ B, 
No. 48 at 283-84, . 

81 ROSENNE, LAw AND PRACTICE OF THE INTERNATIONAL Courr 427 (1965). See 
also Eeopson, THE PERMANENT COURT OF INTERNATIONAL JUSTICE 1920-1942, 424 
(1943). 
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‘ok protection. ”2 In the Right of Passage Case, Portugal, while disclaiming 
any intention of invoking Article 41, requested the Court “to recall to the 
parties the universally admitted principle that they should facilitate the 
accomplishment of the task of the Court by abstaining from any measure 
capable of exercising a prejudicial effect in regard to the execution of its 
decisions or which might bring about either an aggravation or extension 
of the dispute.” ° Because Portugal had made it clear that Article 41 was 
not being invoked, the Court declined to grant the Portuguese request 
“in the circumstances of the present case.” As Rosenne points out, the 
institution of judicial proceedings will normally have a “conservatory 
effect” on the subject matter of the dispute; the Court will normally fix 
rights by reference to the law in force at the date of institution of pro- 
ceedings. Finally, in his declaration in the Nuclear Tests Case, Judge 
Singh stated that Article 41 of the Statute embodies an “inherent power” 
of the Court to award interim relief. 

Article 66(3) of the Rules of Court, like an earlier version of Rule 57 
of the Rules of the Permanent Court of International Justice, gives the 
President a power to take measures necessary to enable the Court to give 
an effective decision, pending the meeting of the Court and a decision by 
it. If the Court is not sitting, the President may take measures which 
are “necessary in order to enable the Court [to] give an effective de- 
cision.” Article 41 of the Statute provides that the Court may indicate 
interim measures of protection if it “considers that circumstances so re- 
quire.” It is arguable on the basis of this difference in language that the 
President has narrower powers to indicate interim measures. Interim 
measures which facilitate the functioning of a tribunal or making effec- 
tive its decision are distinguishable from interim measures which perform 
the function of preserving the peace and preventing the aggravation of 
disputes, The latter measures are, as the jurisprudence of the Court shows, 
within the power of the Court. 

The Court may indicate interim measures ex proprio motu, including 
measures not requested. The correct procedure is for the Court first to 
examine any request of the parties for interim measures, and to leave the 


9 ROSENNE, supra note 8, 10 [1957] ICJ 152, 

11 Nuclear Tests Case (Australia v. France) (Interim Measures of Protection [1973] 
ICJ 108; 67 AJIL 778 (1973). DumBAuLD, (supra note 5, 129-44) examines the 
practice of the Mixed Arbitral Tribunals established after World War I. He points 
out that most of the tribunals adopted rules providing for interim measures, the rales 
being influenced by the procedures of various states. Although the Anglo-German 
rules contained no express provision, the tribunal did exercise a power to grant interim 
protection, 

12 Rule 57 was adopted on March 24, 1922, and amended on February 21, 1931 to 
deprive the President of his power to indicate interim measures of protection, The 
change followed recognition of the principle that the Court should sit continuously 
and should be summoned without delay if not actually in session when an application 
was made. For original and amended texts of Article 57, see DumMBAULD, supra note 
5, at 200-01. The President’s power under the original Article 57 appears to be 
broader than his power under Article 66 of the present Statute. 
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question of any other necessary measures ex proprio motu to be deter- 
mined subsequently.** The Court, indeed, has the duty to consider interim 
meas.ires ex proprio motu. 


III 


JURISDICTION AND INTERIM MEASURES OF PROTECTION 


Ths jurisprudence of the Court reveals a progressive liberalization of 
the c.rcumstances in which an indication will be given. As the needs of 
interrational society have changed, so have the circumstances in which ‘in- 
terim. protection is available. This expansionist tendency inevitably con- 
flicts with the fundamental rule that the jurisdiction of an international 
tribumal depends upon consent. With significant variations this tension 
emerges as the crucial theme of most of the Orders indicating interim 
measures. 

In zhe Anglo-Iranian Oil Company Case the Court pointed out that its 
powe- to indicate interim measures derives from the “special provisions” 
of Article 41, which are “entirely different” from the general rules laid 
down in Article 36.5 Having found that the United Kingdom based its 
claim against Iran on an alleged violation of international law by breach 
of a concession agreement and by a denial of justice which would follow 
if Iran refused to arbitrate, the Court concluded that it could not “be 
accep-ed a priori that a claim based on such a complaint falls completely 
outsice the scope of international jurisdiction.” ** Accordingly, the United 
Kingcom had laid a sufficient basis for an indication of interim protection. 
The majority of the Court took the view that as long as there is at least 
some possibility that the complaint would fall within the jurisdiction of 
the Court an indication may be provided. This “possibility” test has been 
affrm2d by the Court in the Fisheries Jurisdiction Case, where the Court 
speak: of a showing by the applicant which “prima facie, [affords] a pos- 
sible asis on which the jurisdiction of the Court might be founded.” 1” 
The r2levant part of the Order of the Court in the Nuclear Tests Case is 
more ambiguous: the Court there speaks of a showing by the applicant 
which. “prima facie, [affords] a basis on which the jurisdiction of the Court 
might be founded.” 18 


13 Legal Status of the South-Eastern Territory of Greenland, [1932] PCH, ser. A/B, 
No. 48 at 284. 

14 Id., 287-88. In the Fisheries Jurisdiction Case, the Court, in addition to making 
an interim order against Iceland directing it to refrain from taking steps to enforce 
its regrlations effecting a fifty mile exclusive fishing zone, also ordered protection, it ` 
appear: ex proprio motu, of Icelandic rights. The Court imposed a fish catch limit 
on Briiésh trawlers, bearing in mind “the exceptional dependence” of Iceland “upon 
coastal fisheries for its livelihood and economic development.” [1972] ICJ 16, (para. 
23 of tae Order). 

18 [1982] ICJ 114. 16 [1951] ICJ 89. 

17 [1972] ICJ 16, para. 17, emphasis added. 

18 [1973] ICJ 102, para. 17, emphasis added. 
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The alternative view 1° demands more than a mere possibility of juris- 
diction on the merits. According to this view, the question of interim 
measures of protection is closely bound with the question of jurisdiction. 
Given the exceptional character of the measures of interim protection, and 
the fact that such measures are “in derogation of general rights,” the pro- 
ponents of this view demand that the grant of interim measures be made 
only if the jurisdiction of the Court on the merits is “reasonably probable.” 
A remote possibility that the Court might have jurisdiction is insufficient. 

It is arguable that the present clearly defined attitude of the Court, 
based on the “possibility” test, pays too little attention “to the image and 
to the best interests of the Court.” 2 In particular, the Court cannot afford 
to reach decisions, even on applications for interim measures of protection, 
which suggest support for rules which are too far advanced for community 
acceptance. International law is an evolving process and the chief inter- 
preter of the doctrine should not give its imprimatur to rules which cannot 
find a place in customary international law at the present time. It was 
some such doubt that Judge Petrén voiced when he stated, in the Nuclear 
Tests Case, his opinion as to the impropriety of the application for interim 
measures directed “against but one of the present nuclear powers” at a 
time when it is highly debatable whether atmospheric tests of nuclear 
weapons are governed by norms of international law, or “still belong to a 
highly political domain where the norms . . are still at the gestation 
stage.” 24 On the other hand, the “probability” approach does not squarely 
face the reasonable argument that as long as there exists a possibility of 


19 See the Dissenting Opinions of Judges Winiarski and Badawi Pasha in the Anglo- 
Iranian Oil Company Case (Interim Measures of Protection), [1951] ICJ 96; and of 
Judges Gros and Petrén in the Nuclear Tests Case, [1973] ICJ 115, 124. In the 
latter case, Judge Forster, in his Dissenting Opinion (id., 111) seems to favor an even 
stricter test: “. . . the Court required no mere probability but the absolute certainty 
of possessing jurisdiction” (emphasis added). Judge Gros distinguished the Fisheries 
Jurisdiction Case on the grounds that in that case “the urgency was admitted, the 
reality and the precise definition of the dispute were not contested; finally, the right 
of the Applicant States which was protected . . . was recognized as being a right 
currently exercised, whereas the claim of Iceland constituted a modification of existing 
law,” Australia was asking the Court to modify existing positive law. Finally, Judge 
Gros emphasized the direction contained in Article 41 obliging the Court to consider 
each case according to “the circumstances.” Therefore, in no sense could previous 
cases be regarded as consolidating the law as to interim measures. 

It is true that each case must be considered according to the circumstances. How- 
ever, it is difficult to see how the Australian application lacked urgency. Further, to 
say that Australia sought a “modification of existing positive law” is to beg the very 
question which the substantive case would examine. In fact, there is a grave contra- 
diction inherent in Judge Gros’ viewpoint: if “the precise definition of the dispute” 
is a requirement for an indication of interim measures, and such a definition was absent 
from the Australian case, how could Judge Gros state so categorically that Australia 
was demanding a change in existing positive law? On the contrary, Judge Gros him-.- 
self defined with precision the issue: “the existence of a rule forbidding the overstep- 
ping of a threshold of atomic pollution.” 

20 See GRIEG, INTERNATIONAL Law 515 (1970). 

21 [1973] ICJ 126. 
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jurisdiction the Court “should be entitled to protect the rights at issue in 
the case.” ?? Í l l 

In addition, the “probability” of jurisdiction test is clearly contrary to 
the practice of the Mixed Arbitral Tribunals. The proponents of this. view 
suggest that “nothing ... . [is] to be learned from” those precedents.” 
Such a statement is scarcely harmonious with the obligations of the Court 
under Article 38(1) of its Statute. Furthermore, emphasis on “probabil- 
ity” of ultimate jurisdiction obscures the function of interim measures of 
protection by ignoring both the need for speed in granting interim protec- 
tion and the provisional and revocable nature of the order under Article 
4]. Finally, interim measures of protection do not affect the merits of 
the principal claim; the sole aim is to protect the subject matter of the 
suit and to prevent an aggravation of the dispute. In the Fisheries Juris- 
diction Case Vice-President Ammoun and Judges Forster and Jiménez de 
Aréchaga made a joint declaration affirming this principle.2* The same 
principle was affirmed in the Orders of the Court in that case,” and in 
the Nuclear Tests Case.”® 

In the Interhandel Case,” the United States invoked the domestic juris- 
diction resérvation of its declaration accepting the compulsory jurisdiction © 
of the Court against the application by Switzerland for interim protection. 
Although the Court ultimately declined to indicate protection, its state- 
ment of principle is significant: the Court has jurisdiction to entertain a 
request for interim measures on the basis of the finding that the subject 
of the dispute falls within Article 36(2), regardless, at that stage, of any 
reservations. On the other hand, four judges considered that the Connally 
reservation precluded the indication of interim measures. Judge Lauter- 
pacht pointed out that the parties to the Statute have “the right to expect 
that the Court will not act under Article 41 in cases in which absence of 
jurisdiction is manifest.” 7° 
_ In the Fisheries Jurisdiction Case, the Court adopted the language of 
Judge Lauterpacht, deciding that “it ought not to act under Article 41 
of the Statute if the absence of jurisdiction on the merits is manifest,” 7° 
but at the same time insisted that the Court need not “finally satisfy itself 
that it has jurisdiction on the merits” before granting a request for interim 
protection. The Court then stated that there was, “prima facie,” a “possi- 
ble basis on which the jurisdiction of the Court might be founded.” The 


22 GRIEG, supra note 20, at 515. 

28 See Dissenting Opinion of Judges Winiarski and Badawi Pasha in the Anglo- 
Iranian Oil Company Case, [1951] ICJ 96. Note that the tribunals generally awarded 
interim protection as long as “want of jurisdiction is not manifest.” See DUMBAULD, 
supra note 5, at 134, 139. 

24 In their joint declaration, they stated: “. .. a vote for this Order cannot have 
the slightest implication as to the validity’ or otherwise of the rights protected by such 
Order . . . those substantive questions have not been prejudged at all since the Court 
will, if it declares itself competent, examine them, after according the Parties the 
opportunity of arguing their cases.” [1972] ICJ 18. 

25 Id., para. 21 of Order. 26 [1973] ICJ 105, para. 33 of Order. 

27 [1957] ICT} 105. l 28 Id., 117-18. 

29 [1972] ICJ 15, para. 15. . i 
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test adopted in the Nuclear Tests Case requires the Court not to indicate 
interim measures unless the provisions invoked by the applicant appear, 
“prima facie, to afford a basis on which the jurisdiction of the Court might 
be founded.” In deciding that. Australia had made the requisite prima 
facie showing of jurisdiction, the Court referred to specific jurisdictional 
provisions invoked by Australia. Australia relied on Article 17 of the 
Geneva General Act of 1928, to which Australia and France were parties 
and which provides for submission of disputes to the Permanent Court, 
together with Articles 36(1) and 37 of the Statute. Article 36(1) in- 
cludes within the jurisdiction of the Court matters provided for in treaties 
or conventions in force, and Article 37 provides, in effect, that references 
in such treaties or conventions to the Permanent Court shall be taken as 
references to the International Court. Alternatively, Australia invoked 
Article. 36(2) of the Statute and the Australian and French declarations 
thereunder. However, the issue of jurisdiction was highly controversial. 
Australia argued that the Geneva General Act was still in force; France 
insisted that it had lost its efficacy. France argued that the General Act, 
if still in force, had been superseded by its Declaration of 1966, while 
Australia denied that a unilateral declaration could have any such effect 
on a treaty.. Finally, Australia questioned the adequacy of the “national 
defence” reservation in the French Declaration to cover nuclear weapons 
testing; alternatively, such a reservation, if self-judging, should be regarded 
as invalid.’ 

It is unclear from the Fisheries Jurisdiction Case and the Nuclear Tests 
Case exactly what is required by the Court to amount to a prima facie 
showing of jurisdiction. Is it enough that the applicant be able to point 
to a provision or set of provisions in a treaty or declaration indicating a 
formal possibility of jurisdiction; or is the Court concerned also with a real 
possibility of jurisdiction, that is, is the degree of legal controversy over 
the applicability of the jurisdictional provisions relevant? The Interhandel 
Case ® indicates that the Court need be concerned only with the formal 
possibility of jurisdiction—whether the dispute fell within Article 36(2), | 
regardless of any controversy surrounding the legality of the Connally 
reservation. A like view was taken in the Fisheries Jurisdiction Case 
where the United Kingdom relied, as the basis of jurisdiction, on an Ex- 
change of Notes of 1961 between the United Kingdom and Iceland which 
provided that Iceland should give the United Kingdom six months’ notice 
of any proposed extension of its fishing limits and that, in case of a dis- 
pute, the matter could be referred to the International Court at the request 
of either party. In its Order, the Court, having referred to the formal 
possibility of jurisdiction in the Exchange of Notes, concluded that “the 
above-cited provision in an instrument emanating from both Parties to 
the dispute appears, prima facie, to afford a possible basis on which the 
jurisdiction of the Court might be. founded.” "° Therefore, it is arguable 
that the earlier references by the Court in that case to matters affecting 


80 [1973] ICJ 101, para. 14. 81 Id., paras. 15, 16. 
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the real possibility of jurisdiction were otiose; the Court referred to the 
argument by Iceland that the agreement embodied in the Exchange of 
Notes was not of a permanent nature, that its object and purpose had 
been fully achieved, and that it was no longer applicable and had termi- 
nated. On the other hand, the position taken by the Court in the Nu- 
clear Tests Case is less clear. In that case, the Court referred to formal 
sources of possible jurisdiction and then dealt in detail with matters af- 
fecting the real possibility of jurisdiction, as discussed above. The Court 
then concluded from the “material submitted” that “the provisions invoked 
by the Applicant appear, prima facie, to afford a basis on which the juris- 
diction of the Court might be founded.” It is arguable that the Court is 
now retreating from the majority position in the Interhandel Case and it 
is no longer enough for the applicant to prove only that the dispute “by 
its subject matter . . . falls within the purview” of Article 36(2), or 
other relevant jurisdictional provision. The applicant must now satisfy 
the Court that there is a real possibility of jurisdiction before interim pro- 
tection will be made available. In view of the fact that few rules of in- 
ternational law are today beyond controversy, a real possibility of juris- 
diction will in practice be easily shown. Indeed, a real possibility of 
jurisdiction may be established by the mere fact that the parties disagree. 
‘In the Nuclear Tests Case, Judge Jiménez de Aréchaga, in his declaration, ` 
stated that “at the preliminary stage it would seem . . . sufficient to deter- 
mine whether the parties are in conflict as to their respective rights.” 38 
That at least one member of the Court now prefers the dissenting state- 
ment of Judge Lauterpacht in the Interhandel Case is evidenced by the 
declaration of Judge Singh in the Nuclear Tests Case when he stated that 
“even at this preliminary stage of prima facie testing the Court has to 
examine the reservations ... to the treaty” which is alleged as the basis 
_of jurisdiction.®* 

A prima facie showing of jurisdiction may turn on the source of juris- 
diction relied on. In the Nuclear Tests Case, Australia relied on a general 
multilateral treaty and, alternatively, the optional clause. In the Fisheries 
Jurisdiction Case, the United Kingdom asserted the jurisdiction of the 
Court on the basis of a special treaty. Given thé rule that the jurisdiction 
of an international tribunal depends upon consent, it is evident that the 
Court may be more easily persuaded that jurisdiction has prima facie been 
_ shown if the basis of jurisdiction is a specific provision governing the very 
subject of the dispute, as in the Fisheries Jurisdiction Case. Where a gen- 
eral multilateral treaty is relied on, especially if it be of considerable vin- 
tage, the consent of the respondent may be regarded as attenuated, and 
the Court may be less inclined to find a prima facie basis of jurisdiction. 
For this reason, it is significant that the Order of the Court in the Fisheries 
Jurisdiction Case was made with only one dissent; the Order in the Nu- 
clear Tests Case, by eight votes to six. 
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Article 53 of the Statute directs the Court to satisfy itself that it has 
jurisdiction, and “that the claim is well founded in fact and law” before 
deciding the claim, where one party does not appear or fails to defend. 
In the Nuclear Tests Case Judge Gros in his Dissenting Opinion," con- 
` sidered that Article 53 is applicable to proceedings for interim measures 
of protection and therefore the Court could not indicate interim méasures 
before it had passed on the issue of jurisdiction. The interim measures 
application is, in his view, merely the first phase of a case, but one which | 
is not independent of the original Application. This view is based on 
the assumption, unacceptable to the majority, that the issue of jurisdic- 
tion could have been decided “without undue delay.” It is difficult to 
see how Article 41 could ever operate effectively, if Judge Gros’ argu- 
ment is correct. The language of Article 53 is inconsistent with the 
function of interim measures, for it obliges the Court to consider whether, 
on both the facts and the law, the claim is “well-founded.” A thorough 
examination of the question of jurisdiction is thus envisaged by Article 
53. It is also evident, from the place occupied by Article 53 in the text 
of the Statute, that it is not applicable to proceedings for interim mea- 
sures of protection. Therefore, Article 53 in no way limits the power of 
the Court under Article 41. The protection provided by Article 53 is un- 
necessary in applications under Article 41 because the Order of the Court 
invariably provides that its decision in no way prejudges the question of 
jurisdiction and leaves unaffected the right of the respondent to submit 
arguments on jurisdiction or on the merits. However, as discussed below, 
the nonappearance of respondent states is relevant to the question of the 
effectiveness and enforceability of any interim measures indicated by the 
Court. 

After the Court has determined that prima facie jurisdiction has been 
shown, it examines the admissibility of the subject matter of the principal 
claim. The Court in the Nuclear Tests Case affirmed the test of admissa- 
bility as whether “the rights claimed in the Application, prima facie, 
appear to fall within the purview of the Court’s jurisdiction.” *° Having 


88 Id., 115. 

89 Article 53, like Article 41, is contained in Chapter III headed “Procedure.” The 
sequence of the articles is revealing: Articles 39, 40 deal with the institution of pro- 
ceedings; Articles 42, 43 provide for presentation of the case; Articles 44-52 control 
the details of the hearing, including enquiries, witnesses, and proofs. Article 53 
then deals with the question of jurisdiction. Article 54 refers to the conclusion of the. 
arguments and sets out rules governing the deliberation of the Court. It is clear 
that Article 53 has no application to Article 41 applications. Article 53 applies only 
to the substantive proceedings after “the Court has received proofs and evidence” 
(Art. 52). 

40 For the first time, the Court in the Nuclear Tests Case clearly distinguishes ques- 
tions of jurisdiction and admissibility. In earlier cases, including the Anglo-Iranian 
Oil Company Case and the Fisheries Jurisdiction Case, no clear distinction is made. 

Dissenting Judges Petrén and Ignacio-Pinto in the Nuclear Tests Case both regarded 
the question as a nonjusticiable one. [1973] IC] 124, 129. 

The difficulties of definition of the term “justiciability” are notorious. See Griec, 
supra note 20, at 474-78. It is arguable that the Court may even entertain non- 
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stated the substance of the Australian claims, in particular the right of 
Australia and its people to be free of radioactive fall-out from tests over 
the high seas, the Court concluded that it could not “be assumed a priori 
that such claims fall completely outside the purview of the Court’s juris- 
diction.” Judge Gros, on the other hand, in his Dissenting Opinion ap- 
proved the view of Sir Gerald Fitzmaurice in the Northern Cameroons 
Case * that questions relating to admissibility of the claim “should be 
taken im advance of any question of competence” of the Court. If there 
is no legal dispute “there is nothing in relation to which the Court can 
consider whether it is competent or not.” Accordingly, Judge Gros ob- 
jected to the approach of the majority in deferring the questions of juris- 
diction and admissibility to the next phase of the case. These questions, 
according to Judge Gros, have “a character of absolute priority” in view 
of the provisions of Article 53. 


IV 


GENERAL LIMITATIONS ON THE POWER TO INDICATE INTERIM MEASURES 


At an early stage in its development the Court insisted that interim pro- 
tection was improper where an appropriate remedy lay in damages for any 
wrong done.*? That attitude reflected a concern that interim protection 
should be available only to prevent irreparable harm being done to the 
rights of the applicant, But this early tendency of the Court to equate 
eventual redress in damages with reparability of wrong has not been fol- 
lowed in later cases. In the Anglo-Iranian Oil Company Case, the Court 
laid down the currently accepted test that the object of interim protection 
is “to preserve the respective rights of the Parties pending the decision of 
the Court.” 4 The indication of interim measures in that case was de- 
signed to ensure the continued operation of the oil company until the 


justiciable disputes under Article 38(2) of its Statute, that is, if the parties agree. 
However, in the Free Zones Case [1929] PCIJ ser. A/B, No, 46, the Court refused 
to exercise some very wide powers granted to it by the Special Agreement, on the 
ground that to do so would be inconsistent with its judicial nature. The attitude of 
the Court towards political questions is unclear, but a distinction drawn by Grieg 
(supra, 478) is of assistance: a distinction “between answering a question which is 
essentially political and answering a legal question in the light of political factors.” 

The Locarno treaties provided that “justiciable” disputes, that is, disputes as to 
rights, were alone to be referred to arbitration or to the Court of International Jus- 
tice. According to Guggenheim, the Council of the League was not competent to 
indicate interim measures when the issue was clearly justiciable. If the Court was 
of the opinion, in view of serious political tension surrounding the dispute, that it 
was not competent then the League had power to order interim measures. On the 
other hand, the Conciliation Commission always had the right to formulate interim 
measures, independently of the justiciable or nonjusticiable character of the dispute. 
See Guggenheim, Les mesures Conservatoires dans la Procedure Arbitrale et Judiciare, - 
40 Recuenm. DES Cours 656 (1932). 

41 [1965] IC] 105, 106. 

42 See DUMBAULD, supra note 5, at 147-53. Season of the Treaty of 1865 
Case. [1927] PCI] ser, A, No. 8. 

+8 [19517 ICJ 89. 
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final judgment and the order directed arrangements for profits derived 
by the company to be held in escrow pending the final decision. It is 
arguable from the nature of the rights for which the United Kingdom 
sought protection that none was incapable of eventual redress by an 
award of damages, although the Court does not advert to that fact in its 
Order. In the Fisheries Jurisdiction Case, as in the Anglo-Iranian Oil 
Company Case, violation of the rights in respect of which interim pro- 
tection was sought was clearly remediable by an award of damages. The 
test is not whether adequate compensation can ultimately be provided 
but whether “irreparable prejudice” would be occasioned to the rights of 
the applicant if interim protection is refused. 3 

A second early limitation which has now been largely discarded by 
the Court required that the rights in respect of which interim protection 
was sought should not have the protection of general international law. 
In an early case,** interim protection was refused where the respondent 
state had. guaranteed the rights of the applicant under genera! international 
law. The Court now tends to regard the violation of legal rights as ipso 
facto causing irreparable prejudice to the applicant. Proof of the possi- 
bility of irreparable prejudice is sufficient basis for interim protection. This 
trend is discernible in the Fisheries Jurisdiction Case and the Nuclear 
Tests Case. In the former case, the interim order directed Iceland not 
to implement its fisheries regulations which would severely limit the fish 
catch of British trawlers. It is arguable that the corresponding rights of 
Britain could have been remedied by a final judgment sounding in dam- 
ages.*® It is also arguable that British rights were protected by general 
international law.‘ Nevertheless, the Court was convinced that, in the 
absence of interim protection, the righis claimed by the United Kingdom 
under the Exchange of Notes of June 11, 1961 would be prejudiced and 
“the possibility of their full restoration in the event of a judgment in its 
favour” be affected.*? In the Nuclear Tests Case, Australia based its claim 
to interim measures on three distinct grounds. First, Australia asserted 
a general right common to all states to be free from atmospheric nuclear 
tests. Secondly, Australia claimed that the deposit of radioactive fall-out 
on its territory and in its airspace violated its sovereignty and its “inde- 
pendent right” to determine what acts shall take place within its territory 
and in particular whether Australia and its people should be exposed to 
artificial radiation. Thirdly, Australia asserted a right to interim measures 
based on the principles of freedom of the high seas and of air navigation. 
The Court granted interim protection specifically in respect of the second 
claim but decided that “the circumstances of the case” did not require 
protection of the other rights claimed by Australia.4* In granting protec- 


44 Denunciation of the Treaty of 1865 Case. [1927] PCIJ, ser. A, No. 8. 

45 On the other hand, it could be argued that Britain was seeking to prevent irre- 
parable damage to its economy, in particular, closure of some ports and sectors of the 
fishing industry, 

46 An argument could be constructed on the law of freedom to fish in the high seas 
and the historic rights of British fishermen. 

47 [1972] IC], para. 22 of the Order. 48 [1973] IC], para. 31 of the Order. 
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tion the Court conducted a cursory assessment of the question of the re- 
parability of the damage and concluded that the evidence did “not exclude 
the possibility” that irreparable damage might be caused to Australia by 
the deposit of radioactive fall-out on its territory. 

The Court implied that general rights, i.e., rights which are of the nature 
res communis, such as freedom of the high seas, cannot receive interim 
protection.©° Accordingly, the applicant must prove an exclusive or spe- 
cial interest beyond the interest it shares with other states. Australia 
claimed an interest in protecting freedom of the high seas. The Court 
did not consider it necessary to grant interim protection to this general 
interest, although part of the Australian claim related to pollution of the 
high seas by radioactive fall-out.5+ It is submitted that the limitation is 
appropriate. It accords with the rules as to the availability of the in- 
junction in common law systems.** The limitation may reflect a “general 
principle of law recognised by civilised nations.” If so, the requirement 
of special interest would appear to be implied in the concept of interim 
protection in international law. Secondly, in the usual form of order, the 
Court is concerned to avoid aggravation or extension of a dispute; this 
‘policy is furthered by interim orders which confine protection to particu- 
lar interests and which refrain from any tendency to exacerbate the dif- 
ferences between the parties in dispute. But the limitation does suggest 
the need for access to the Court or other tribunal by bodies which claim 
to represent the more inclusive interests of states. Thus, for example, 
the proposed International Seabed Authority should be empowered to 
apply to a judicial tribunal for interim measures of protection for the 
rights claimed by states in the high seas. 

It is clear that the Court requires some evidence, as distinct from mere 
speculation, of prejudice to the alleged rights of the applicant before it 
will make an order. In the Interhandel. Case, Switzerland sought an in- 


49 Id., para. 29 of the Order. l 

50 Id., para. 31 of the Order. Only Judge Jiminéz de Aréchaga, in his declara- 
tion concurring in the Order of the Court, explicitly mentioned the distinction. It 
was argued that Australia had no right of its own, as distinct from general community 
interest, upon which to base its application. Judge Jiminéz de Aréchaga was of the 
opinion that this question went not to the admissibility of the Australian application 
but to the issue of jurisdiction. At this stage of the proceedings, it was only necessary 
to establish that the parties were in conflict as to their respective rights. Id., 106. 

61 Id., para. 27 of the Order. Australia alleged “that any effects of the French nuclear 
tests upon the resources of the sea or the conditions of the environment can never be 
undone anc would be irremediable by any payment of damages.” 

52 The now obsolete rule, referred to earlier, according to which interim protection 
was available only in respect of rights violation of which could not be adequately re- 
dressed by damages, seems to have been influenced by the traditional rule as to the 
availability of injunctions in common law systems: the Court will not grant an in- 
junction to restrain an actionable wrong for which damages are the proper remedy. 
See HaLssury, 21 Laws or Encianp 352 (3rd ed.). 

One reason the Phillimore draft of the Covenant of the League contained no pro- 
vision for injunctions was the belief that outside the common law injunction procedure 
was unfamiliar. Dumbauld has proved the fallaciousness of that assumption. See 
supra note 5, Chapter H, 
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terim order preventing the United States from taking steps to dispose of - 
the disputed property by legislative, judicial, administrative, or executive 
action which would prejudice the right of Switzerland to execution of any 
judgment. The Court declined to grant interim protection on the ground 
that the disputed property could not be sold without a judicial enquiry 
in the courts of the United States. An enquiry had been instituted but. 
there was no indication that it would be speedily concluded. The Court 
accepted an assurance by the United States that the latter was not taking 
action to dispose of the disputed property.> In the Nuclear Tests Case, 
the Court had before it credible scientific evidence, in particular the Re- 
ports of the United Nations Scientific Committee on the Effects of Atomic 
Radiation between 1958 and 1972. 

An analysis of the jurisprudence of the Court supports the view that 
“interim measures should go no further than is indispensable in order to 
achieve the necessary protection and security.” 5 The Court strives to 
protect both sides in the controversy and accordingly indications are 
usually put on terms of reciprocity. In the Fisheries Jurisdiction Case, the 
Court directed Iceland to refrain from effecting its new fisheries regula- . 
tions, while ordering the United Kingdom and West Germany to limit the 
fish catch of their nationals. In his Dissenting Opinion, Judge Padillo 
Nervo considered that the order of the Court failed to strike “a fair bal- 
ance between the two sides,” in light of the Icelandic claim that sover- 
eignty over the living resources of the sea covering its continental shelf 
was vital to Iceland, contrasted with what he obviously considered to be 
the compartaively minor claims of the applicant that “the fishing enter- 
prises would suffer financial losses ... [and] the eating habits of people 
in the countries concerned will be disturbed.” In the Nuclear Tests Case *' 
the Court urged both parties to desist from action which might aggravate 
or extend the dispute. The Court exercised, as we have seen, discretion 
in its protection of the rights claimed by Australia; it declined to grant 
protection of the rights which may be termed state claims in res communis. 
The Court limits its orders to the protection of particular interests of 
states. Thus, in the Fisheries Jurisdiction Case, it is clear that the rights 
of the United Kingdom which were the subject of interim protection were 
the special, historic rights of British nationals in fishing in a particular 
area. The Court was not protecting any general British interest in free- 
dom of the high seas. On this basis the orders in the Fisheries Jurisdiction — 
Case and the Nuclear Tests Case are compatible. 

This tendency to confine the effect of interim orders within the smallest 
compass necessary to protect the rights in question from violation also 
explains the refusal of the Court to grant interim protection where the 
effect of the order will be a judgment on part.of the substantive claim. 
In the Chorzow Factory Case ™® the Court held that Polish expropria- 
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tions of German interests were contrary to Poland’s international obliga- 
tions. Germany then sued to recover ninety-six million reichsmarks. Pend- 
ing a final decision, Germany requested the Court to indicate as an interim 
measure the payment by Poland of thirty million reichsmarks within one 
month. Germany contended that delay in payment would cause irrepara- 
-ble injury in the light of existing industrial and economic conditions. The 
Court declined to indicate the requested measure, because to do so would 
have amounted to a provisional judgment on the principal claim.™ 

On similar reasoning, dissenting Judges Forster and Gros declined the 
Australian request in the Nuclear Tests Case. Judge Forster pointed out 
that the measures sought by Australia were “so close to the actual subject- 
matter of the case that they are practically indistinguishable therefrom.” 
The substance of the case being the continuance or the cessation of the 
French nuclear tests, it was, in his view, improper to pass on this issue by 
means of a:provisional order. According to Judge Forster, Australia was 
seeking to obtain, by means of a request for interim protection “an actual 
judgment on the legality, or rather the illegality, of further nuclear tests.” ® 
- Interim measures of protection are designed to protect rights, but only 
those rights which are the subject matter of the principal action will re- 
ceive protection. The policy behind this limitation is, again, the con- 
viction of the Court that interim measures, being incidental to the prin- . 
cipal action, should go no further than is necessary to protect the rights 
in controversy. In the Case Concerning the Polish Agrarian Reform and 
the German Minority,“ the principal action brought by Germany alleged 
discrimination against Polish nationals of German origin by Poland in the 
carrying out of its agrarian reform. Germany sought a judgment that 
discrimination had occurred and claimed reparation for the detriment 
suffered. The request for interim protection went beyond the limits of 
those rights in dispute in the main action. Germany sought an interim 
order preventing the application of the agrarian reform in the future, an’ 
order which would have resulted in the suspension of the Polish agrarian 
reform as it applied to Polish nationals of German origin. As the request 
for interim protection was not “solely designed to protect the subject of 
the dispute and the actual object of the principal claim,” the request was 
dismissed. The principal claim sought a judgment that discrimination had 
occurred, while the request for interim protection covered the possibility 
of future discrimination. The latter was not in controversy in the prin- 
cipal action. 

In the Nuclear Tests Case Judge Ignacio-Pinto relied on Article 2(7) 
of the UN Charter in his Dissenting Opinion. He considered that an in- 
dication of interim measures “would be near to endorsing a novel concep- 
tion in international law whereby States would be forbidden to engage in 
any risk-producing activity within the area of its own territorial sover- 
eignty; but that would amount to granting any State the right to intervene 
preventively in the national affairs of other States,” contrary to Article 
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2(7).° With respect, it is difficult to see how nuclear testing followed 
by radioactive fall-out on Australian territory is essentially within the do- 
mestic jurisdiction of France, particularly in the light of Principle 21 of 
the Stockholm Declaration on the Environment.® “Risk-producing activ- 
ities” cease to be matters of domestic concern when they transcend inter- 
national boundaries. 

In practice the Court has narrowed the application of Article 2(7) to 
the point where any matter of international concern ceases to be essentially 
within domestic jurisdiction. This trend is reinforced by the steady 
growth of international law and its encroachment on what were formerly 
regarded as domestic matters. 

Article 2(7) is reinforced by acceptances of the compulsory jurisdic- 
tion of the Court containing’ similar qualifications relating to matters 
within the domestic jurisdiction cf states. In the Interhandel Case, four 
judges considered that the Connally reservation in the U.S. Declaration - 
precluded the indication of interim measures. Judge Lauterpacht pointed 
out that the parties to the Statute have “the right to expect that the Court 
will not act under Article 41 in cases in which absence of jurisdiction is 
manifest.” © Thus, in the view of those judges, a reservation as to domes- 
tic jurisdiction, as long as the reservation reserves the power of decision _ 
as to its applicability to the reserving state, precludes an order under 
Article 41. If the reservation is silent on the question of decision as to its 
applicability, the Court must make the decision.*° In doing so the Court 
should adopt the test favored by the majority views in the Anglo-Iranian 
Oil Company Case and the Nuclear Tests = It is only necessary that 
the Court find that the provision “prima facie . . . afford[s] a basis on which 
the jurisdiction of the Court might be founded, ” 67 the test which has now 
won the approval of the Court. 


V 
Tue EFFECT OF [NTERIM MEASURES OF PROTECTION 


(a) Are Interim Measures binding on the parties? 


The terms “indicate” and “suggested” employed in Article 41 may ex- 
clude the interpretation that an order for interim measures has any binding 


62 [1973] ICJ 128. | 

63 Principle 21: 
States have . . . the responsibility to ensure that activities within their juris- 
diction or control do not cause amage to the environment of other States or of 
areas beyond the limits of national jurisdiction. 


The principle is well-established in international law: see the Trail Smelter Case. 

64 From time to time the Court has pointed to| the relativity of the concept of do- 
mestic jurisdiction. See e.g., the Tunis-Morocco Nationality Decrees Case [1923] 
PCIJ, ser. B, No. 4 and the Nottebohm Case [1955] IC] 4. 

65 [1957] IC] 117-18. 


68 See Article 36(6) of the Statute: 
In the event of a dispute as to whether the Court has jurisdiction, the matter 
shall be settled by the decision of the Court. - 
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force. Article 59 provides that only “decisións” of the Court have “binding 
force,” and then only “between the parties and in respect of that particular 
case.” Dumbauld states categorically that “there is no question of a bind- 
ing order.” ° with an indication of interim measures, and this conclusion 
is borne out by the drafting history of Article 41 and by. the provisions of 
Rule 66. The word “indicate” means, as Dumbauld says, “point out,” ie., 
point out “what the parties must do in order to remain in harmony with 
what the Court holds to be the law.” An indication ‘does not have the 
force of res judicata. By Rule 66, the Court may at any time revoke or 
modify its “decision” indicating interim measures of protection; rejection 
of the request does not preclude a fresh request. 

Although the order indicating interim measures does not expose the 
nonacquiescing state to any sanctions or adverse procedural consequences 
imposed by the Court, it is, in the view of Rosenne, a “decision” with which 
a litigating state is obliged to comply under conventional and customary 
international law. 

The question of the binding force of indications was examined during 
the Security Council debate following the refusal of Iran to accept the 
indication in the Anglo-Iranian Oil Company Case. The United King- 
dom representative argued that a dispute existed within the meaning of 
Articles 33 and 36 of the Charter and sought enforcement under Article 
94. The Iranian representative took the view that the indication of in- 
terim measures was not a “decision” within the meaning of Article 59 of 
the Statute of the Court and that the Security Council was without com- 
petence to deal with the matter under Article 94, paragraph 2, of the 
Charter in the absence of a “decision” or a “judgment” rendered by the 
Court. The Iranian representative stated that provisional measures would 
be binding only if states “were bound by an arbitration treaty expressly 
obligating them to respect such measures.” "t As will be discussed be- 
low, the real emphasis of the debate concentrated on the question of do- 
mestic jurisdiction and not on the enforceability of an indication of interim 
measures under Article 94. 


(b) The Enforceability of Interim Measures 


Both Reisman 7? and Rosenne ™ express skepticism about the effective- 
ness of resort to the Security Council in the face of nonacceptance by a 


68 Supra note 5, at 168. Rosenne points out that the failure of a state to comply 
with interim measures does not permit the Court to impose sanctions on that state 
or to “expose the recalcitrant State to any procedural disadvantage in so far as con- 
germs the Court.” Supra note 8, at 125. See also Hambro, The Binding Character 
of the Provisional Measures of Protection Indicated by the International Court of Jus- 
tice, in ScHATZEI, AND SCHLOCHAVER (eds.), RECHTSFRAGEN DER INTERNATIONALEN 
ORGANISATION: Festscunurr FÜR Hans Weuperc 152 at 167 (1956). 

69 Supra note 5, at 141. 

776 UN SCOR 559th-60th meetings (1951). See also Reisman, NULLITY AND 
Revision 720-28 (1971). 

716 UN SCOR, 560th meeting, 12 (1951). 

12 Supra note 70. 73 Supra note 8, at 428. 
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state of the measures indicated. As Reisman points out, the Soviet Union 
would probably have vetoed any Council resolution on enforcement mea- 
sures under Article 94(2) in the debate following the Anglo-Iranian Oil 
Company Case (or, for that matter, the Fisheries Jurisdiction Case). 
When a consensus of permanént members on the question of action under 
Article 94 is not forthcoming, the state seeking enforcement should seek 
to induce compliance in a different arena. The General Assembly may 
be called upon to recommend action on the basis of Article 14 or of the 
“secondary responsibility” of that organ in matters affecting peace and 
security; regional enforcement processes may also be available. 

Article 41(2) of the Statute provides that “pending the final decision, 
motice of the measures suggested shall forthwith be given to the parties 
and to the Security Council.” It is apparent that refusal to accept an 
indication of interim measures should be attended by action of the Council 
as envisaged by Article 94(2).™ A failure to respect a judgment of the 
Court may pose a threat to the peace. At the minimum, the Council. 
should bring to the attention of the delinquent state the seriousness of 
nonacceptance of an order of the Court and inquire into the reasons for 
disobedience. In practice, the veto ** would preclude any Council action. 

It could in most cases be argued that the resolution proposing action in 
respect of disobedience of interim measures was a “decision under Chap- 
ter VI” from which “a party to a dispute shall abstain from voting” in 
accordance with Article 27(3). Despite the use of the word “decisions” 
in Article 27(3) to refer to action under Chapter VL it is clear that recom- 
mendations by the Security Council under that chapter “cannot by ordi- 
nary usage import obligations for the addressee.” 7° 

In the Security Council debate following the indication in the Anglo- 
Iranian Oil Company Case, the United Kingdom representative argued 
that the indication proved that the dispute was justiciable and not “a pure 
matter of domestic jurisdiction.” The Iranian representative submitted 
that the Council could not act for the same reason that Iran had argued 
the Court was incompetent, that is, the matter fell within the domestic 
jurisdiction of Iran and was thus barred from UN scrutiny by Article 2(7). 
Was the Council bound by the finding of the Court? It may be argued 


74 Although Article 94(2) does not speak of an “order,” clearly an order indicating 
interim measures is, for the purposes of Article 94, included within the concept “judg- 
ment,” by virtue of the policies of enforcement and prevention of breaches of the 
peace evident in Article 94. But note arguments of Iranian representative, supra 
note 71. i 

75 Note that a permanent member of the Council has been a party to all the sig- 
nificant cases on interim measures, in the Anglo-Iranian Oil Company Case and the, 
Fisheries Jurisdiction Case, as applicant, and in the Nuclear Tests Case as defendant. 
In the Anglo-Iranian Oil Company Case Britain did not proceed with its case in the 
Security Council, because enforcement of the interim measures was futile after Iran 
made an eviction order against the company. 

78 Srong, LEGAL CONTROLS or INTERNATIONAL Conruicr 219 (1958) Stone con- 
cludes, with some hesitation and doubt, that it may be inferred from this fact “that 
recommendations should not require either a unanimous vote or concurrence of all 
Permanent Members” (219). 
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that Article 2(7) compels the Security Council, in examining an applica- 
tion under Article 94, to consider for itself the applicability of the pro- 
hibition contained in Article 2(7). Can the Council “review and, in 
effect, nullify a mixed finding of law and fact of the Court?” 7” The man- 
datory quality of the language of Article 2(7) suggests that each organ 
of the United Nations must satisfy itself, when asked to assume jurisdic- 
tion cover a dispute, whether Article 2(7) will be infringed. It is sub- 
mitted that Article 59 of the Statute, providing that “the decision of the 
Court has no binding force except between the parties and in respect of 
that particular case,” reinforces this view. Further, it is the clear im- 
plication from Article 94(1) of the Charter that members are not bound 
by decisions of the Court in cases to which they are not parties, ieung 
members discharging their duties on the Security Council. 


hina 


VI 
CONCLUSION: 


TuE FUNCTION OF INTERIM MEASURES OF PROTECTION 


Interim measures of protection are designed to facilitate the functioning 
of the Court by ensuring that proceedings are not frustrated and the 
execuzion of any final judgment is not aborted by irremediable change 
of circumstances. 

Interim measures are intended to prevent irreparable prejudice to the 
rights of the parties. The fact that any damage to rights could be rem- 
edied by a final judgment in damages is no longer conclusive. An in- 
dication will be made, even in those circumstances, if there exists a 
possikility that the Court may have jurisdiction over the subject matter 
of the principal suit, and the legal rights in respect of which protection 
is souzht are particular to the applicant. 

Interim measures have a potentially significant role to play in the life 
of the Court. Before that role can be fully realized, certain structural 
changes are desirable. Frustration of a judgment of the Court when it 
acquices jurisdiction on the basis of a long-term obligation accepted at 
a time when the dispute before the Court was not envisaged by the 
parties is likely to be greater than in cases of indications of interim pro- 
tection by arbitral tribunals, which are constituted on the basis of a pre- 
cise arbitral compromise that closely regulates the actions of the tribunals.”® 
Accordingly, special agreements to submit to the compulsory jurisdiction 
of the Court should 'be encouraged to increase the acceptability of interim 
measures to states. In addition, the institution of the acceptance of the 
compulsory jurisdiction of the Court by Declaration should ideally be 


77 R=ISMAN, supra note 70, at 724. 
78 C’*, Guggenheim, supra note 40, at 656. 
Lə danger d’une execution d'une decision aces ou arbitrale = lus grand 


pour un litige liquide sur Ja base d'une obligation à long term ans le cas 
ow un compromis est établi precisement pour juger un se différend.. 
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modified. In particular, the compulsory jurisdiction of the Court should 
be elevated “to the position of a governing principle” as suggested by 
Lauterpacht,” and states should have “the right to contract out from that 
principle by a special declaration.” This change has a psychological | 
‘value. Nations would be less willing to take the positive action necessary 
to depart from a principle of submission to adjudication accepted as the 
norm by the international community. 

Both the above suggestions recognize the empirical evidence that where 
jurisdiction is disputed, interim measures are disregarded; ®© where an ob- 
ligation to arbitrate is acknowledged, interim measures are effective.** 

As suggested earlier, access to the Court should be broadened, if the 
Court has indeed established a novel limitation on the availability of in- 
terim protection whereby general or inclusive interests of the international 
community cannot be protected at the suit of individual states, even where 
the projected damage would be irreparable.*? | 

The function of interim measures of protection in preventing irrepara- 
ble prejudice to the rights of the parties reflects the concern of the Court, . 
conscious of its role as an organ of the United Nations, to play its part in 
the preservation of international peace and in the peaceful settlement of 
disputes. Interim measures are useful as a “cooling-off’ mechanism in the 
context of international conflict. While it may be doubted that the Inter- 
national Court of Justice could ever assume the activist role in matters of 
peace and security of the Central American Court of Justice,** any pro- 
_ gram for restructuring the Court should recognize the potentially a 
role to be played by interim measures of protection. 


79 See Gross, supra note 3, at 314, citing Lauterpacht, 45 Institute of International 
Law, ANNUAIRE 536-37 (II, 1954). 

80 See Anglo-Iranian Oil Company Case, Fisheries Jurisdiction Case, Nuclear Tests 
Case. 

81 See cases, DUMBAULD, supra note 5, at 131-44. 

82 See Nuclear Tests Case, [1973] ICJ 105, para. 31 of the Order. The require- 
ment of a particular interest to base a claim. to interim protection is, however, not as 
compelling as in the common law systems. In the latter, the Attorney-General is con- 
sidered the appropriate authority to complain of public nuisance. The international 
system provides no equivalent procedure, 

83 Cf., Bryan treaties. Secretary Bryan’s purpose in these treaties, concluded be- 
tween the United States and countries in Europe, Asia, and South America, was to 
avoid war “not to institute a new means of settling disputes” Dumbauld, supra note 
5, at 100. They were based on the optimistic assumption that, if a period of time 
was allowed before hostilities, the saner elements in the population would prevail. 
For example, Article 4 of the treaties with China, France, and Sweden provided: . 


In case the cause of the dispute should consist of certain acts already committed 
or about to be committed, the Commission shall, as soon as possible, indicate what 
measures to ee the rights of each party ought in its opinion to be taken pro- 
visionally and pending the delivery of its report. 

UST Nos. 619, 609, 607 and see Stone, supra note 76, at 167. 


84 See Dumbauld, supra note 5, at 95-101. 
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Ricwarp R. BAXTER 


SOVEREIGN [IMMUNITY—THr CASE OF THE “Imag 


The intervention of the Department of State in the case of the Cuban 
motor vessel, the Imias,! serves to illustrate once again, if that were neces- 
sary, the difficulties of separating the traditional political functions of the 
Department from the quasijudicial function which it has assumed since 
the United States adopted the restrictive theory of sovereign immunity in 
the Tate letter of 1952.2 In that letter it was stated that the United States 
would no longer suggest immunity in cases in which a foreign sovereign 
was acting in a commercial capacity, i.e., jure gestionis. It would continue 
to do so in cases involving sovereign activities, i.e., jure imperii. 

It seems clear that the suggestion of immunity which was filed in this 
case on behalf of Mambisa, the government corporation which carries on 
all commercial shipping operations for Cuba, cannot fairly be reconciled 
- with the principles of international law espoused in the Tate letter. There 
is, therefore, all the more reason for the Congress to move promptly toward 
enactment of the bill now pending before the Judiciary Committees? 
which is intended to codify by statute the restrictive theory of sovereign 
immunity along the lines set forth in the Tate letter and to transfer from 
the Department to the courts the function of determining when sovereign 
immunity shall be allowed. 

Indeed, the dilemma forced upon the Department of State in the case 
of the Imias powerfully reinforces the arguments already made by the 
Department before the Congress for the transfer of this function back to 
the courts. 

Nearly thirty years has passed since Professor Jessup in a perceptive 
article on sovereign immunity in this Journal raised the question whether 
the Supreme Court had “abdicated one of its functions.”* His question, 
it will be recalled, was prompted by the Supreme Court’s decision in 
Republic of Mexico v. Hoffman in which the Court declared: 


It is ... not for the courts to deny an immunity which our govern- 
ment has seen fit to allow, or to allow an immunity ... on grounds 
which the government has not seen fit to recognize." 


1 Industria Azucarera Nacional, S.A. and Compania de Refineria de Azucar de Vina 
del Mar v. Empresa Navegacion Mambisa (Civil No. 7902) United States District 
Court for the District of the Canal Zone, November 1, 1973. 

For further background on the case, see infra Contemporary Practice of the United 
States Relating to International Law, pp. 309~11. 

2 26 Derr. STATE Buu. 984 (1952). 

3S. 566 and H.R. 3493, 93d Cong., Ist Sess., (1973), 119 Cone. Rec. $1288, 1247— 
1305 (daily ed. Jan. 26, 1973) and H685 (daily ed. Jan. 31, 1973). 

4 Seg Jessup, Has the Supreme Court Abdicated One of Its Functions? 40 AJIL 
168 (1946). 

5 324 U.S. 30, 35 (1945). 
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The fact that during all these intervening years no further word has 
come from the Supreme Court on the law of sovereign immunity confirms 
that Professor Jessup’s choice of language was prophetic. In 1952, the 
Department of State, apparently persuaded that the Court had in fact 
abdicated a portion of its jurisdiction, issued the Tate letter in which -in 
a highly tentative way it accepted responsibility for the abdicated func- 
tion, saying that in so far as it was called upon in the future to express ~ 
its views on the subject, the Department would be guided by the re- 
strictive rather than the absolute rule of sovereign immunity. 

The lower courts have consistently deferred to the Executive even in 
cases in which the Executive obviously was acting contrary to the pre- 
cepts of international law espoused in the Tate letter. In two such cases, 
Rich v. Naviera Vacuba, S.A. and Chemical Natural Resources, Inc. v. 
Venezuela" the courts assumed that the State Department had changed 
the policy of the Tate letter at least as to the pending litigation. Even in 
the Victory Transport case,’ one of the rare instances in which a court 
has ventured to apply the principles of the Tate letter on its own motion, 
there being no indication to the court of the position of the State De- 
partment, the Second Circuit went out of its way to point out that the 
Executive could alter the policy of the Tate letter by issuing a new policy 
statement or by filing a suggestion of immunity for a particular case. 

The history of judicial deference to the Executive and of administrative 
application of the Tate letter principles reveals extreme unpredictability 
of result in sovereign immunity cases. Needless to say, one of the purposes 
of the Tate letter was to produce certainty in American courts in the ap- 
plication of the international law of state immunity. In practice almost 
the opposite has occurred. 

Not surprisingly, this result has led to a lively criticism of the State 
Department as being less concerned with a consistent application of in- 
ternational law than with whatever short term diplomatic objectives 
seemed appropriate at the moment. More constructively, it led to a de- 
mand that the State Department establish administrative procedures for 
according to the parties in sovereign immunity litigation at least the rudi- 
mentary elements of a due process hearing prior to taking formal action 
on requests for suggestions of immunity. 

The Department of State has in recent years been responsive to this 
demand to the extent of affording opposing counsel an “informal hearing” 
before ad hoc panels established within the Office of the Legal Adviser. 
Briefs are submitted and exchanged; oral arguments are heard by the 
panel. This procedure is, of course, a significant improvement from the 
point of view of the litigating attorney over the prior procedure in which 
his only recourse was to make his case with whatever Assistant Legal Ad- - 
` viser he could persuade to give him an audience. However, this improved 
procedure is by no means equivalent to “a day in court.” No opportunity 

6 295 F.2d 24 (4th Cir. 1961). 


7 420 Pa. 134, 215 A.2d 864 (1966). 
8 336 F.2d 354 (2nd Cir. 1964), cert. denied, 381 U.S. 934 (1965). 
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is afforded to cross-examine witnesses; the Department has no power to 
compel testimony; no record of the proceedings is kept; and the panel is 
not required to make public its conclusions or to give reasons. Indeed, its 
function is purely advisory and the Legal Adviser and the Secretary are 
free to reject the advice. The Office of the Legal Adviser has been care- 
- ful to maintain that the hearing is not required by the Administrative 
Procedure Act,® nor is it conducted in accordance with the terms of that 
Act. | | 

It is against this background that the suggestion of immunity in the 
case of the Imias must be considered. The Imias, which is owned by the 
Cuban government corporation, Mambisa, was attached in the Panama 
Canal on a complaint in admiralty filed in the United States District Court 
for the Canal Zone by two Chilean corporations. One of the plaintiffs, 
Azucarera, is wholly owned by the Government of Chile. The other, 
Refineria, is 98% privately owned; less than 2% is owned by the Govern- 
ment of Chile. The complaint, which was filed on October 2, 1973, 
charged Mambisa with breach of a contract of affreightment and conver- 
sion of a cargo of sugar owned by Azucarera and conversion of four clam- 
shell cranes owned by Refineria. On October 3, 1973 the Embassy of 
Czechoslovakia on behalf of Cuba requested the Secretary of State to 
issue a suggestion of immunity on behalf of Mambisa. As is customary, 
an informal hearing was scheduled before an ad hoc panel in the Legal 
Adviser’s office, at which counsel for Cuba and for the Chilean plaintiffs 
presented briefs and oral argument on the question whether Mambisa was 
entitled to sovereign immunity under the Tate letter. 

The facts leading up to the alleged breach of contract and conversion 
were both unusual and colorful. To begin with, the Imias had no con- 
nection with the alleged breach of contract or the conversion, both of 
which had occurred in Chile. It was attached as the property. of a foreign 
corporation, Mambisa, found within the territorial jurisdiction of the Canal 
Zone. Mambisa’s alleged breach of contract and the conversions had: 
occurred in Chile at the time of the coup d’état which overthrew the 
Allende government. At the time of the coup another vessel belonging to 
Mambisa, the Playa Larga, was at Valparaiso discharging a cargo of sugar 
which had been bought and paid for by Azucarera. The bill of lading 
acknowledged that freight for the cargo of sugar had been paid. Because 
of alleged threats to the security of the vessel and its crew, the Playa Larga 
left Chile abruptly without completing the discharge of the sugar cargo 
and in violation of the express orders of the captain of the port. In leav- 
ing, the Playa Larga carried off four cranes belonging to the other Chilean 
plaintiff, Refineria, which had been placed on board to facilitate unload- 
ing. It was later alleged that the Playa Larga was strafed and damaged 
by Chilean military action prior to making good its escape. 

A third vessel owned by Mambisa, the Marble Island, was bound for 
‘Chile with a cargo of sugar belonging to Azucarera when the coup d'état 
occurred. After rendezvous with the Playa Larga in international waters 


0 80 Stat, 381, 5 U.S.C. §551. 
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on the day after the coup, the Marble Island reversed course and made for 
the Panama Canal. The Playa Larga apparently passed through and 
cleared the Canal before legal action could be taken against her. The 
Marble Island also managed to leave the Canal Zone, allegedly in defiance 
of the writ of attachment which the District Court in Panama had issued. 
Not so the Imias, which happened to be in the Canal and happened to be 
owned by the Cuban defendant, Mambisa. Thus, the Imias came to be 
served with a writ of foreign attachment. 

It is at once apparent that the case presented to the Legal Advisers ad 
hoc panel was different from most, if not all, of its predecessors in that 
governmental parties were involved on both sides of the dispute and in 
that there was no discernible American interest, public or private, in the 
litigation, unless one counts the fact that the bill of lading issued by 
. Mambisa specified that the transaction was subject to the provisions of the 
U.S. Carriage of Goods by Sea Act.” 

At the State Department hearing it was argued on behalf of the Chilean 
plaintiffs that immunity should be denied because the case arose out of 
a commercial transaction involving a government corporation engaged in 
commercial activities and therefore fell within the restrictive theory of: 
sovereign immunity as set forth in the Tate letter. It was further argued 
that in any event “it is appropriate to permit the factual determinations 
relevant ... to sovereign immunity ... to occur in judicial proceedings.” 

On behalf of Cuba it was argued that Cuba as a sovereign nation was 
entitled to immunity under international law and that this entitlement was 
not affected by the “unilateral attempt of the United States to modify that 
doctrine” by the Tate letter in 1952.. Moreover, it was argued that the 
Departments of State and Justice have recognized that even the restrictive 
theory of sovereign immunity is subject to further qualification in that both 
departments have supported the sovereign immunity legislation now pend- 
ing before Congress as S. 566 and H.R. 3493. Under the policies set forth 
in the proposed legislation, Cuba, it was argued, would have been entitled 
to sovereign immunity because the necessary jurisdictional criteria were 
lacking." In addition, Cuba was entitled to sovereign immunity because 
the dispute was not truly a commercial one but was instead a political 
one arising from alleged threats and attacks upon Cuban nationals in Val- 
paraiso harbor during the coup d’état which overthrew the Allende gov- 
ernment, from the severance of diplomatic relations and the departure of 
the Cuban Ambassador from Chile, and from the fact that Chile’s actions 
had been the subject of debate in the United Nations and in the U.S. 
Senate. Finally, it was argued on behalf of Cuba that it was unsound to 
permit the attachment of sovereign property for purposes of acquiring 
jurisdiction in the Canal Zone when the practice of the Department of 
State has uniformly been not to allow execution against a foreign sovereign 
even in so-called commercial transactions. 

On October 25 the Acting Legal Adviser notified the Acting Attorney 
General of the United States that “the Department recognizes and allows 


10 97 Stat. 445, 46 U.S.C. §190. 11 Section 1605 of the bill. 
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the immunity of the MV Imias from the jurisdiction of the United States 
courts for the purposes of arrest, attachment, suit, or any other legal pro- 
cess. ... No reasons were given for the Department's position and it 
may be assumed that this omission was deliberate. However, one para- 
graph of the letter of October 25, 1973 recited that the Department had 
beem. informed that the Imias belonged to the Government of Cuba and 
that Cuba requested the grant of immunity. 

Taereafter the legal denouement followed step by step in rapid se- 
quence. On October 26, 1973 the Department of Justice caused to be 
filed in the District Court for the District of the Canal Zone a suggestion 
of immunity. The suggestion cited the letter of the Department of State 
and argued that such suggestions of immunity must be accepted by the 
court as conclusive. Ex Parte Peru, The Navemar, The Schooner Ex- 
char.ge,** and Rich v. Naviera Vacuba © were cited. 

The case was argued on October 31, and on the following day the Dis- 
trict Court issued an order dismissing with prejudice the suit and all pro- 
ceedings filed thereunder and directed the release of the Imias. Attor- 
neys for the Chilean plaintiffs secured a stay of the order pending appeal 
to tke Fifth Circuit. Nevertheless, attorneys for Cuba sought and secured 
from the Fifth Circuit a writ of mandamus directing the District Court 
to release the vessel.1® 

Tke case of the Imias raises a number of issues of absorbing interest. 
In the first place there is the question of the scope of the policy of the 
Tate letter. Is that policy to be applied when the issue of sovereign im- 
mun:ty arises in a commercial dispute in which the defendant and at least 
one of the plaintiffs are government-owned commercial corporations? Or, 
put another way, can a government-owned enterprise ever successfully 
sue £ state trading enterprise? 

In the second place, there is the question whether the jurisdictional 
contacts present in the case of the Imias were sufficient to justify exercise 


12 218 U.S. 578 (1943). 

18 Compania Espanola de Navegacion Maritima S.A. v. The Navemar, 303 U.S. 68 
(193€). 

14 T1 U.S. (7 Cranch) 116 (1812). 15 995 F.2d 24 (4th Cir. 1961). 

16 The writ of mandamus, which is dated November 13, 1973, cites the same cases 
as these cited by the government in the suggestion of immunity and promises that a 
-full opinion will be forthcoming. At the time this comment was prepared, the full 
opinicn of the Fifth Circuit had not appeared. One of the issues briefed and argued 
by counsel for the Chilean plaintiffs in its memorandum in opposition to the writ of 
mandamus was the issue of administrative due process. To what extent was the State 
Department free to disregard the policy laid down in the Tate letter? To what extent 
was tae State Department free to issue the suggestion of immunity without making 
public the factual basis and the reasons for its findings? 

On February 13, 1974 Judge Wisdom handed down the opinion of the Court, hold- 
ing “that the executive’s decision to recognize and allow a claim of foreign sovereign 
immunity binds the judiciary, and that no further review of the executive’s action is 
dictated by the Administrative Procedures Act.” Spacil v. Crowe, No. 73-3599 (5th 
Cir., fled Feb. 13, 1974). 

Unfortunately, the important issue of administrative due process cannot be discussed 
in this ncte because of limitations of space. 
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of United States jurisdiction. And who should decide whether such con- 
tacts were sufficient, the Executive or the Judiciary; the Department of 
State or a U.S. District Court? 

Finally, there is the more fundamental question ghehe it is reasonable 
to expect the Executive Branch to exercise the juridical function of apply- 
ing the law of sovereign immunity free from the distorting effect of political 
considerations. These three questions are briefly eases in the remain- 
ing portions of this note.?” : 


THE SCOPE OF THE TATE LETTER 


There is in the Tate letter no textual provision indicating that the policy 
of applying the restrictive theory of sovereign immunity was to be set 
aside in cases in which one of the complainants was also a foreign state 
trading corporation.** There is no indication that the defendant in an 
intergovernmental commercial dispute was to be treated as the beneficiary 
of the old policy of absolute immunity. Nor in the view of this writer 
is there any theoretical reason why such disputes should be considered 
outside the jurisdiction of national courts. Indeed, it seems clear that the 
development of international trade and commerce is more likely to be en- 
couraged if disputes between state trading entities are subjected to reso- 
lution before the courts rather than through diplomatic exchanges. The 
Tate letter itself states that “the widespread and ‘increasing practice on 
_the part of governments -engaging in commercial activities makes necessary 
a practice which will enable persons doing .business with them to have 
their rights determined in the courts.” At any event, there appears to be 
no theoretical reason why the policy of denying sovereign immunity to 
foreign states engaged in commercial activities should be different simply 
because the plaintiff happens to be an entity owned by another foreign 
state. 


WERE THE JURISDICTIONAL CONTACTS ADEQUATEP 


At the State Department hearing, counsel for Cuba contended vigorously 
that the most “authoritative statement by the State Department as to the 
proper scope of the doctrine of sovereign immunity is set forth” in the 
proposed legislation *?® recommended by State and Justice and that ‘this: 
statement should “govern the instant controversy,” since the views of the 
State Department on this issue are controlling in the absence of contrary 
legislation. 

There are several problems in accepting this type of argument. First, 
it should be noted that when counsel were invited to appear before the 
ad hoc panel, the Department stated that the standard to be applied was 


17 For purposes of this note it is assumed, as does the Tate letter, that sovereign 
immunity is a matter for decision under international Jaw. ‘This note does not con- 
sider alternative formulations such as the position that sovereign immunity is merely 
a question of comity. Nor does it consider whether the resolution of this controversy 
should depend on the special status of the Panama Canal in international law. 

18 Supra note 2. 19 Supra note 3. 
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th= Tate letter. Second, the assumption that proposed legislation immedi- 
ately supersedes the existing declarations of policy is at least suspect. It 
is equivalent to saying that proposed rulemaking supersedes the existing 
rule. Finally, it is not even clear that the interpretation placed on the 
proposed legislation by counsel for Cuba is correct. 

For other and different reasons this question of the scope of the pro- 
pced legislation is important. Under §1604 of the pending bill, foreign 
stetes are to be immune unless their activities fall within the exceptions 
in §1605. It may be true, as counsel argued, that the case of the Imias 
do2s not appear to fall within any of the exceptions listed. There has 
bezn no waiver [§1605(1)], unless the reference in the bill of lading 
to the U.S. Carriage of Goods by Sea Act be so construed. This is argu- 
ab e perhaps but not fully persuasive. There has been no expropriation 
[§-605(3)], and §§1605(4) and 1605(5) obviously do not apply. The 
ony exception which might conceivably apply is §1605(2), which in so 
far as relevant to this inquiry reads as follows: 


A foreign state shall not be immune... in any case 


(2) in which the action is based upon a commercial activity carried 
on in the United States by the foreign state; or upon an act performed 
in the United States in connection with a commercial activity of the 
foreign state elsewhere; or upon an act outside the territory of the 
United States in connection with a commercial activity of the foreign 
state elsewhere and that act has a direct effect within the United States. 


There appears to be no “direct effect” in the United States so the last of 
the three clauses of §1605(2) does not apply. But what about the first 
claaseP Is the suit based upon a commercial activity in the United States? 
Is Mambisa carrying on such a commercial activity in the Canal Zone by 
virtue of the fact that it is operating a merchant vessel through the Canal? 
Pernaps, if it can be said that the suit is based on such Canal Zone com- 
mescial activity. But the initial breach of the contract of affreighment 
anc the conversion occurred in Chile. 

S> we are driven to the second clause. Is this an action based “upon 
an act performed in the United States in connection with a commercial 
activity of the foreign state elsewhere?” Can it be said that a continuing 
breach of the affreightment contract and the conversion occurred in the 
Caral Zone? Certainly not with respect to the activities of the Imias; 
ther had nothing to do with the breach or the conversion. On the other 
hand, the court record shows that the Marble Island did pass through the 
Caral and presumably the Playa Larga, did also, although this does not 
app2ar in the record. Thus it could have been argued by counsel for 
the Chilean companies that the legal action was based upon “an act 
perbrmed in the United States,” i.e., continuing breach and conversion. - 
Accerdingly, even if one accepted the rather dubious proposition that the 
decision of the Department of State on immunity was governed by the 
pending legislation, there was no reason to concede that its application 
wowd assure immunity for Mambisa and the Imias. 


~ 
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Two other questions of greater importance are raised by Cuba’s argu- 
ment. The first is: What effect will enactment of the pending legislation 
have on existing concepts of admiralty jurisdiction? The section-by-section 
analysis prepared by the State Department and submitted with the pro- 
posed bill states with respect to §2, which would amend the Judicial Code: 
so as to give the District Courts “original jurisdiction of all civil actions 
against foreign states” or agencies thereof, that this section would not 
alter “the specialized jurisdictional regimes such as those established by 
§1333 dealing with admiralty, maritime and prize cases....”*° If, how- 
ever, the interpretation advanced by counsel for Cuba is accepted, the 
conclusion is inescapable that the traditional admiralty jurisdiction will 
be curtailed upon enactment of §§1604 and 1605(2) of the bill. That 
jurisdiction will also be curtailed by the enactment of §§1609 and 1610, 
which make the property of a foreign state and its agencies immune from 
the type of quasi in rem attachment which was obtained in this case (i.e., 
for the purposes of obtaining jurisdiction). This result is intended, as 
is made clear in the Secretary of State’s letter transmitting the proposal to 
Congress. Undoubtedly, the question of curtailment of traditional ad- 
miralty jurisdiction will be the subject of considerable debate. 

The second question prompted by the argument of counsel for Cuba is 
more fundamental: Who should decide whether the jurisdictional contects 
present in this case were sufficient to justify the exercise of jurisdiction 
invoked by the foreign plaintiff's complaint? There was no American in- 
terest in the controversy. The ship and the parties were foreign. The 
breach of contract and conversion had no direct effect in the United 
States. There was nothing but the presence of the ship and the reference 
in the bill of lading to the U.S. Carriage of Goods by Sea Act. 

On the question of jurisdictional contacts, a voluminous jurisprudence 
exists in the decisions of the Supreme Court and the lower federal courts 
as well as in courts abroad. In general, where the admiralty jurisdiction 
has been invoked between aliens, the tendency has been to recognize the 
jurisdiction ** but to acknowledge the discretion of the court to decline 
to exercise the jurisdiction ** unless an American interest is present.” Fre- 
quently, the decision depends on the doctrine of forum non conveniens. 

In the view of this writer it would have been improper for the State 
Department to base its suggestion of immunity on doubt as to the adequacy 
of jurisdictional contacts. Even if the Department’s lawyers had major 
doubts on this score, the proper course would have been to deny immunity 
and allow the District Court to pass on the adequacy of jurisdictional con- 
tacts in the light of precedents already developed by the judiciary. 

It is a curious fact that no case precisely like the Imias has arisen in the 
District Court in the Canal Zone or in any other District Court. However, 


20 119 Conc. Rec. $1304 (daily ed., Jan. 26, 1973). 

: 21 The Belgenland, 114 U.S. 355 (1885) (Opinion per Bradley). 

22 Canada Malting Co. v. Paterson Steamships, 285 U.S. 413 (1932) (Opinion per 
Brandeis). 

23 Swift & Company Packers v. Coin Colombiana Del Caribe, 339 U.S. 684 
(1950) (Opinion per Frankfurter). 
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the District Court has regularly asserted the right to attach foreign vessels 
passing through the Canal Zone. In fact, the Imias was the seventeenth 
such vessel to be attached in 1973. Undoubtedly the jurisdictional con- 
tacts for some of these were no greater than those relevant to the case of 
the Imias. Prior to the informal hearing, the State Department advised 
Cuba that the practice of attaching vessels was “widely recognized under 
international law”. and “under the law of admiralty is recognized through- 
out the world and is applicable to the commercial ships of all nations.” 
For these reasons, it seems unlikely that doubt as to the adequacy of 
jurisdictional contacts was the basis of the Department’s decision. 


THE POLITICAL CONSIDERATIONS 


Since the letter of the Department of State suggesting immunity care- 
fully refrains from stating the reasons, there is no way of knowing what 
considerations were decisive. In the light of the preceding analysis, it 
‘ seems unlikely that the controlling consideration was either the scantiness 
of the jurisdictional contacts or the fact that one of the plaintiffs was a 
Chilean government-owned enterprise. What seems more probable is that 
diplomatic and political considerations were deemed to be of overriding 
importance. ? 

Counsel for Cuba strongly argued that this was a political dispute be- 
tween Chile and Cuba, overlooking the fact that one of the Chilean plain- 
tiffs was almost wholly a privately owned company. More particularly, 
he argued that the cause of action arose out of political acts in Chile, 
namely, the alleged menacing acts in Valparaiso harbor and the Cuban 
decision to order the Playa Larga to head for international waters in de- 
fiance of the order of the captain of the port. This argument has cogency 
but it may be premature. If the case had been permitted to proceed to 
trial on the merits, the defense of Mambisa predictably would have been 
that its breach of the contract of affreightment was caused by the inter- 
ruptive acts of the Government of Chile. The fact that the cause of the 
breach was political does not mean that the dispute could not be ad- 
judicated in a court. The admiralty courts have been adjudicating such 
issues for hundreds of years. There is no reason to think that the Dis- 
trict Court in the Canal Zone could not have sorted out many, if not all, 
of the elements of this dispute in the light of the revelant contract clauses 
as to force majeure, insurance, assumption of risk, etc. It is difficult to 
believe that exercise of jurisdiction by the court in this way would have 
created diplomatic problems of any significance for the United States. It 
is also difficult to believe that an award to the private Chilean plaintiff 
for conversion of the cranes would have created diplomatic problems. 

There is much truth in the contention made by counsel for the Chilean 
plaintiffs that this dispute became political because the Government of 
Cuba chese to make it political.” It may be recalled that in 1961, in 


24 Panama may have contributed to the same result, It delivered a note to the 
United States protesting the attachment of the Imigs. In the past the Republic of 
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Rich v. Naviera Vacuba, S.A.“ Cuba, by insisting on sovereign immunity, 
secured the release of a commercial vessel which had been taken over by 
its crew and diverted into the harbor at Norfolk, Virginia. There is 
every reason to suppose that the Cuban Government exerted strong politi- 
cal pressure in this case through the Czech Ambassador. When the Rich 
case arose in 1961, the United States and Cuba had just entered into an 
agreement for the mutual return of hijacked. ships and planes. The. sub- 
missions made to the Court made clear that concern for performance of 
this agreement was the principal basis for the suggestion of immunity. 

Although there is no comparable expression of concern in this record, 
it is a fact that in February of 1973 an agreement was made between 
Cuba and the United States under which each undertook either to prose- 
cute hijackers in its own courts or to return them to the other country for 
prosecution.” The securing of such an agreement was a long term ob- 
jective of the United States. It seems probable that the Cuban Govern- 
ment took steps to create apprehension as to the continued effectiveness of 
this 1973 agreement if its demand for immunity should be denied. 


CONCLUSION 


There seems no doubt that just as Rich v. Naviera Vacuba in 1961 repre- 
sented a retreat by the Kennedy Administration from Tate letter principles, 
so also the Imias represents a further retreat by the Nixon Administration. 
In each case it would appear that the policy decision was predominantly 
based on political and diplomatic considerations. In the view of this 
writer, so long as the power of decision with respect to immunity is lodged 
in a political agency such as the State Department, political considerations 
are likely to prevail over considerations of international law in the hard 
cases. 

Fortunately, there is an escape from this pessimistic judgment. The 
State Department, after twenty years experience with the Tate letter and 
the decisionmaking role which the courts have thrust upon it, has recom- 
mended that the Congress transfer this function back to the courts. At the 
same time, it has recommended that Congress codify by statute the restric- | 
tive theory of sovereign immunity. These recommendations of the State 
Department deserve the support of all members of the international legal 
community. 

Monroe LEIH 


Panama has claimed that the Panama Canal does not constitute part of the territory 
of the United States but rather is an “international public utility” maintained and pro- 
tected by the United States. Statement of the Representative of the Republic of 
Panama to the United Nations, 19 UN SCOR, 1086th Meeting 4~14 (Jan. 10, 1964); 
cf. Convention between the United States and Panama, Art. iii, 33 Stat. 2234, T.S. 
No. 431. 

25 197 F.Supp. 710 (E.D. Va. 1961), 295 F.2d 24 (4th Cir. 1961); application for 
stay was denied by the Supreme Court. 

26 TIAS 7579, 67 AJIL 619 (1973); 12 ILM 370 (1973). 


Nores AND COMMENTS 


WOMEN AND THE AMERICAN SOCIETY OF 
INTERNATIONAL LAW 


I. 
Tue Fist Fourteen Years (1906-1920) 


“Ary man of good moral character interested in the objects of the So- 
ciety nay be admitted to membership in the Society.”! Such were the 
terms of the first regulation on membership adopted by the American So- 
ciety of International Law’s first Executive Council at its first meeting 
which tcok place in Washington on January 29, 1906. And herein lies a 
. myste-y of a sort. According to a despatch in the Paris edition of the 
New York Herald reporting the establishment of the Society on January 
12, 1936, “[w]omen are also welcomed to membership.” ? But a fortnight 
after -his despatch, the Council adopted the regulation spelling out the 
term “member” which appeared in Article IJI of the Society’s Constitution. 
It mar be surmised that the word “men” was being used generically here 
‘by the Council, a view suggested by Judge Philip C. Jessup, distin- 
guished biographer of Secretary of State Elihu Root, the first President 
of the Society. This view would accord with the fact that among the first 
registered members of the Society was one woman, Mary Elizabeth Urch, 
Dean ef Women at the Lewiston (Idaho) State Normal School (now Lewis- 
Clark 3tate College).* While Dean Urch was being admitted to member- 
ship, whether routinely or by chance, another woman, Belva Ann Lock- 
wood, a member of the bar and sometime candidate for the presidency of 
the Urited States on the platform of the National Equal Rights Party, was 
being denied membership although she was “placed . . . upon [the So- 
ciety’s ... list of subscribers” to the American Journal of International 
Law.’ That Mrs, Lockwood’s vigorous professional and political activism, 
includmg her successful fight for admission of women to practice before 
the United States Supreme Court,® her campaign for the presidency in 


1 American Society of International Law, Minutes of the Executive Council, January 
29, 1903. 

2Fncosure in letter from American Consul at Liège (McNally) to President of 
Society (Root), January 15, 1906. 

3 Jude Philip C. Jessup to Miss Carol Per Lee Plumb, August 27, 1973. Ermu- 
Roor ( _938), 

4 In aldition to her administrative duties, Dean Urch taught English and was adviser 
to a literary society at the school which met fortnightly “for the purpose of debating 
some pertinent question,” presumably including current international affairs. Ad- 
ministracive Secretary, Lewis-Clark State College (Raymond) to Miss Carol Per Lee 
Plumb, September 21, 1973. It may be noted that Dean Urch’s dues were accepted 
along.w-th those of seven men. Treasurer (Anderson) to Recording Secretary (Scott), 
Ap: 8; 1907. 

5 Maraging Editor (Scott) to Mrs. Belva A. Lockwood, Ap 27, 1907. 

6 20 Stat. 292 (1879). 
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1884 and her renomination in’ 1888, as well as her long-time service to 
the cause of women’s suffrage,’ constituted something of a deterrent to 
admission to the Society was evidenced in a note in April 1907 from the 
Treasurer to the Recording Secretary suggesting that Mrs. Lockwood 

“should be excluded for as a member she would make speeches at the 
meetings and attend the dinners which would lead to complications and 
might throw ridicule upon the proceedings.” * It is possible that the quali- 
fication of “good moral character,” as understood in 1907, was incompatible 
with excessive political zeal, hence that Belva Lockwood’s fame would 
bar her from membership, if not from the anonymity of subscribership. 
But after 1908 Dean Urch disappeared from the membership rolls, and 
by 1915, Jane Addams of Hull House would be notified that “men only 
are eligible to membership” and be invited, instead, to subscribe to the 
Journal “for the same amount as the annual dues, namely five dollars per 
annum.... ® 

It is tempting to speculate about the rationale for these apparent varia- 
tions in membership policy, but it is difficult to avoid the conclusion that 
there was, if not a prejudice against, then a cognizable social bar to women 
at that time in an organization such as the Society. That this attitude 
accorded with the thinking of some of the Founders, despite the two-year 
membership of Dean Urch, was evident in the exclusion of women, whether 
wives or guests, from the Annual Dinner until 1921 when women were 
accepted into unchallenged membership of the Society following the adop- 
tion of the Nineteenth Amendment in 1920. Indeed, it was at the Annual 
Dinner in 1934, that Dr. James Brown Scott, then President of the Society, 
said, in introducing as speaker, the Hon. Florence E. Allen, first woman to 
be appointed to the United States Court of Appeals: 


[W]hen the Society was formed, the membership requirements were 
expressed in such a way that the legal mind of Mr. Root held that 
the Society could not include women.”® 


1 E. M. Graff, The Day They Nominated a Woman for President, 15 Moprern MATUR- 
rry, 66-67 (June-July 1972). 

8 Treasurer (Anderson) to Recording Secretary (Scott), April 22, 1907. A few days 
earlier the publishers of the Journal reported to Dr. Scott that their salesman tried to 
display copies in the delegates’ room at a meeting of the Peace Society at Carnegie 
Hall. “He found that nine-tenths of the people whom he met... were women and 
the delegates’ room was full of them. The afternoon we think was devoted to chil- 
dren. . . . [H]e really accomplished nothing.” Baker, Voorhis & Co. to Solicitor to 
Department of State (Scott), April 17, 1907. 

® Recording Secretary (Scott) to Miss Jane Adams, April 17, 1915. Miss Addams’ 
rejection by the Society did not adversely affect her interest in international relations. 
In 1931 she shared the Nobel Peace Prize with Nicholas Murray Butler, | 

10 1934 Proc. Amer. Soc. Int. Law 197. At the Executive Council meeting of No-. 
vember 13, 1920, Mr. Root seconded the motion of Mr. Robert Lansing calling for 
the adoption of a resolution changing “man” to “person” in the membership regula- 
tions of January 29, 1906. 1921 Proc. Amer. Soc. Int. Law 13. Circuit Judge Allen 
was one of the three women who have spoken at the Annual Dinner in the period, 
1921-1973. The other two were A aE Edith Nourse Rogers, 1928; Dr. Sarah 
Wambaugh, 1946, 
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Dr. Scott, himself, seems to have been of two minds on the matter. In 
a sensitive tribute to Dr. Scott following his death in 1943, George A. 
Finch, then Editor-in-Chief of the Journal, wrote of Dr. Scott’s strong 
and continuing concern for equal rights for women which was founded 
upon his appreciation of the difficulties which one of his sisters had had 
to surmount in gaining admission to the: medical profession. But as 
Solicitor to the Department of State in 1906, Dr. Scott chaired the com- 
mittee which recommended to Congress the adoption of legislation pro- 
viding that an American woman would lose her nationality upon marriage 
to an alien? This recommendation, which became law in 1907,1* was 
superseded in 1922 by the law, now in effect, providing that an American: 
woman had the option of retaining her nationality upon marriage to an 
alien..* Reporting to the Society in 1931 on a quarter of a century of 
activity respecting the clarification of the nationality status of women, 
Dr. Scott expressed his satisfaction that the 1907 Expatriation: Act had 
been superseded in this regard and commented that his committee which 
had recommended that statute had “‘since discovered that the content 
of human kind has been extended by the discovery of a submerged one- 
half, and that the one-half in question has not been in favor of some of 
its dispositions, which may also be said of the erstwhile chairman of that 
body. 79 15 

However Dr. Scott may have felt in 1906 about the nationality rights 
of married women or the eligibility of women generally to membership 
in the Society, as first Managing Editor of the Journal, and subsequently, 
as its first Editor-in-Chief, he was undoubtedly instrumental in enabling 
women. to participate vicariously in the activities of the Society through 
subscribership. Moreover, he was also willing to have a woman as a con- 
tributor. In 1912 and 1913, respectively, he established two departments, 
“Periodical Literature of International Law” and “Chronicle of International 
Events,” both of which were handled until 1920 by. Katherine Sellers, then 
Librarian at the Department of State ** and thereafter, for the most part, 
by other women until these departments were terminated some decades 
later. Receptivity to women on the Journal moved with “deliberaté speed,” 
however. In 1948, Eleanor H. Finch was appointed to the top staff posi- 
tion, Executive Secretary and Secretary to the Board of Editors; the latter 
position was retitled in 1968 as Assistant Editor. Miss Finch held this 
position from 1948 to 1972. She was succeeded by Miss Anne P. Simons. 
It was not until 1966 that a woman, Alona E. Evans, was elected to the 
Board of Editors. At present, two of the twenty-four members of the 
Board are women.*’ To complete this examination of women’s participa- 


11 James Brown Scott, 1866-1943, 38 AJIL 183, 209 (1944) . 
12 Ibid. 18 Sec, 3, Public, No. 193, 34 Stat. 1228. 
14 Sec, 3, Public, No. 346, 42 Stat. 1021, 1022. 
15 Finch, 38 AJI 183, 210. 
16 W, Clayton Carpenter, Esq. to Miss Carol Per Lee Plumb, Jan. 10, 1974. 
1% Marjorie M. Whiteman, 1972; Alona E, Evans, 1966. There are 24 members of 
the Board and 9 honorary members. 
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tion-in the Society’s publishing activities, it should be noted that Interna- 
tional Legal Materials; established in 1963, has had a woman editor, 
Marilou Righini, since 1970.18 ` 

Whatever the vicissitudes experienced by women in aadeavaring to 
acquire membership in the Society during its first fourteen years, it remains 
to be seen whether once acquired, membership warranted the effort. 


Il. 


Tse Next Frrry-Two Years (1921-1973) 


In the fifty-two year period (1921-1973), the number of women members 
of the Society has risen from one to 271, while the total number of mem- 
bers has risen from something under 100 to 5146 in 1973. Since 1943, 
women have constituted between 6% and 7% of the membership.?® In 
1972, however, the proportion was 5.3%. ‘The largest class of women 
members (138) consists of students, a happy situation which bodes well 
for the future. Among nonstudent members, the largest group consists 
of teachers in political science departments (15) or in law schools (8), 
practitioners (13), and government officials (9). Corporation officials (3) 
and librarians (3) constitute the remaining groups.” Suzanne Bastid of 
the Faculty of Law, University of Paris, is the only woman to have been 
named an Honorary Member. Membership statistics are not the indicia 
of membership activity in an organization. The status of women in the 
Society has to be measured in regard to their participation in the work 
of the Society. For convenience, its activities may be categorized as 
policymaking, comprehending the functions of officers, the Executive Coun- 
cil, and the standing committees; *+ sponsorship of the Annual Meeting; 
research activities directed by the Board of Review and Development; 
and publication, essentially the sponsorship of the Journal.” 


Policymaking 


Across the fifty-two year period, only two women have served as officers 
of the Society. Marjorie M. Whiteman, then Assistant Legal Adviser, 


`- 18 Mrs. Righini became Assistant Editor in 1968. In 1969, Helen L. Clagett was 
the first woman to be appointed to the Editorial Advisory Board of ILM. In 1973 
there were three women among the fourteen members of this Board, 

19 Two hundred and nine women members reside in the United States; sixty-two 
reside abroad. The membership records do not indicate sex distribution. These fig- 
ures are based upon an examination of lists of individual members. 

20 These figures are based upon membership applications which classify members 
as Intermediate, Professional, Law Teachers, Political Science Teachers, Government 
' Officials, Corporation Officials, Librarians, Students, Other, Honorary. Not all mem- 
bers designate their category. “Intermediate members” are not classified by category. 

21 Jt should be noted that the management of the Society on a daily basis has for 
many years involved a number of able women. 

22 The Society also publishes INTERNATIONAL Lecar Marerrars which does not, 
however, contain individual contributions. Books and papers prepared by study and 
research panels of the Society are published from time to time under its auspices. 
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Department of State, was elected Vice President in 1962; Rosalyn C. 
Higgins was elected to the same office in 1972. Kathryn Sellers, so 
active in the early years of the Journal, was elected to the Executive 
Council in 1923.25 From that year on, with the exceptions of 1926- 
1932 and 1964-1965, there has been at least one woman on the Council; 
in 1973, there were three. In 1972, Rita E. Hauser became a member of 
the Executive Committee which is the continuing policymaking agency 
within the Council. Judge Sellers also inaugurated the participation of 
women on the Society's committees, serving on the Committee on the An- 
nual Meeting in 1924. In seven out of the next ten years, however, no 
woman served on any committee. Beginning in 1936, and except for 1956 
and 1959, there have been at least two women on committees. At present, 
nine women are serving on nine of the sixteen standing committees.*4 
The first woman to chair one of these committees was Phoebe Morrison 
in 1949; there were three women chairmen in 1973.75 


Annual Meeting 


The Annual Meeting has alwavs provided the opportunity for members 
to come together to discuss current and long-range developments in inter- 
national law. Since 1924, women have often served on the committees 
which have planned the programs. Their participation in the programs, 
however, as speakers, commentators, panelists, discussion leaders, chair- 
men of: sessions, or rapporteurs, has been markedly infrequent. From 
1921 to 1950, only eight women had any part in the Annual Meeting. The 
record can be said to have improved in the past twenty-three years, de- 
spite the fact that in six cf these years, and as recently as 1966, no women 
appeared on the programs of the Annual Meetings in any capacity. The 
record shows that from 1950 to 1959, there were seventeen women par- 
ticipants; from 1960 to 1969, there were also seventeen; and from 1970 
through 1973, there were twenty-seven. The nature of their participation 
- is another matter. The function of rapporteur, established in 1955, has 
provided an opportunity for law students, graduate students, and young 
practitioners both to be seen and to be of service in summarizing the dis- 
cussions at particular sessions for publication in the Proceedings. From 
1955 through 1973, there have been 159 rapporteurs of which twenty-three 
have been women. As far as substantive contributions to the meetings 
are concerned, considering only the figures for the “good” years from 1960 
through 1973, the record of women members is decidedly sparse: 319 
addresses or papers were presented, eight by women; there were 244 pre- 
pared comments or contributions as panelists or round table participants, 
thirteen of them by wornen. Disregarding repeat performances, thirty- 


23 At this time she was a judge of the District of Columbia Juvenile Court. 

24 There are also 13 women on the Ad hoc Committee on the Professional Interest 
and Status of Women in International Law. 

25 Katherine Drew Hallgarten, Committee on Tillar House; Irene Winkelman, Co- 
Chairman, Committee on Publications of the Department of State and the United 
Nations; Kay Boals, Co-Chairman, Committee on the Annual Meeting. 
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seven women members have participated in the Annual Meetings in some 
capacity. between 1960 and 1973, the highest percentage of participation 
being as rapporteurs. 


Research 


Since 1965, the Society has sponsored research into current legal prob- 
lems of a transnational nature. The program of research is formulated 
by the Board of Review and Development. Since 1969, there has been 
one woman, Rosalyn C. Higgins, on this Board which has averaged about 
twenty members a year. The research program is carried out by varying 
numbers of panels or working groups of varying sizes. Since 1967, women 
have been represented on two or more of these panels or groups. In 1973, 
there were seventeen panels and nine consultative or working groups; fif- 
teen women served on ten of them.” 


American Journal of International Law 


The Journal provides. a different perspective on the professional interest 
of women in international law from that afforded by a survey of their 
activities as members of the Society. Membership is not a qualification 
for publication in the Journal, so women who contribute to it as authors 
of articles, comments, or notes, or who are invited to review books for it 
are being recognized for their professional competence. The first pub- 
lication by a woman in the Journal was a book review in 1919 which ap- 
peared over the ambiguous designation of “H. K. Thompson” (Hope K. 
Thompson). Since then, the book review section has been their principal 
area of contribution to the Journal. Between 1970 and 1973, they con- 
tributed thirty-one reviews.” The first article written by a woman, CG. 
Luella Gettys, was published in 1927.28 From that year through 1973, 
there have been thirty articles by twenty-nine women. Interestingly 
enough, there were more articles by women in the decade of the 1930's 
than in any single decade thereafter; 2° however, the appearance of four 
articles by women between 1970 and 1973 may suggest that there is a re- 
newed interest of women in research and writing for publication in the 
field of international law. The record for shorter pieces, which may be 
designated as “notes and comments,” a category which began in 1944, is 
better in terms of total numbers over a briefer period than that for articles, 
but unlike the articles and reviews, there has been no marked increase in 
the incidence of these pieces since 1970.*° 


26 The Panel on Protection of Diplomats had a woman chairman (Alona E. Evans). 

27 Fifty-six women contributed 156 book reviews or briefer notes to the Journal be- 
tween 1919 and 1973. 

28 The Effect of Changes of Sovereignty on Nationality, 21 AJIL 268 (1927). 

29 1930-1939: 11; 1940-1949: 8 (including 2 joint articles by women); 1950-1959: 
3; 1960-1969: 5 (including 1 article written jointly with a man); 1970-1973: 4.. 

80 Since 1944, there have been 26 such pieces by 10 women (the first was written 
jointly with a man). This figure does not comprehend the numerous notes about’ 
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AFTER 1973 


In July 1973, the Ad hoc Committee on the Professional Interest and 
Status of Women in International Law sent a questionnaire to the 271 
women members of the Society which was designed to elicit information 
about their participation in the Society and their views about ways in 
which women could be encouraged to develop and to maintain their in- 
terest in international law. A 26% response has provided an informational 
base from which a profile can be delineated.*t The typical woman mem- 
ber is a professional person, either a teacher of international law in a 
Political Science Department or, less frequently, in a law school, or she 
is a practitioner specializing in some phase of transnational law. She re- 
sides in one of the metropolitan areas between Boston and Washington, 
D.C. She attends an Annual Meeting every other year and a regional 
meeting less often. She has rarely served upon the Executive Council, 
a standing committee, or a panel of the Board of Review and Develop- 
ment, nor has she participated in the program of an Annual Meeting or 
a regional meeting. She has contributed infrequently to tae Journal in 
the past four years and only occasionally in the same period on an inter- 
national law topic to some other professional journal. 

The typical woman member of the Society became interested in inter- 
national law through her academic training, particularly through under- 
graduate courses, or less frequently, through graduate courses, but had her 
interest further stimulated by employment experience and professional 
contacts, and in recent years, by participation in various activities spon- 
sored by the Society, such as the Philip C. Jessup International Law Moot 
Court Competition, student international law societies, student interna- 
tional law journals, or research under the auspices of the Society. Al- 
though her present choice of profession was dictated primarily by the 
availability of a job, in choosing international law she was generally aware 
of the opportunities in the field as well as the limitations thereon, and 
she was strongly determined to pursue this field.?? The typical woman 
member is optimistic about the opportunities for women in international 
law in the teaching profession, primarily in Political Science Departments 
rather than in law schools, and in the federal government and in inter- 
national organizations. Opportunities in the legal profession appear to 


professional meetings, fellowship programs, prize competitions, publications, etc., 
written by Eleanor H. Finch in her capacity as Secretary to the Board of Editors (later 
Assistant Editor) which averaged 10 or more a year from 1960 to 1972. 

81 Because of limited response from overseas members and considering that there 
may be additional variables which affect their responses as compared with those of 
members in the United States, only the information from the latter will be used here. 

82 OF the 22 respondents who reported that they were not aware of the oppor- 
tunities in international law when they were deciding upon a profession, 17 are now 
working in areas involving international law. 
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be more limited although the barriers here are not confined to the field 
of international law but are considered to be typical of the legal “estab- 
lishment” per se. She would not hesitate to encourage young women to 
seek professional employment in international law. But to enable them 
to achieve their objectives, she would urge increased attention to course 
offerings in international law at all educational levels, to counseling women 
who manifest an interest in the field, and to efforts to improve the pro- 
fessional placement of women in the field. 

A review of the role of women in the Society and the thoughtful com- 
ments in the responses to the questionnaire prompt some general observa- 
tions by way of summary. As a professional organization, the Society’s 
negative attitude toward women’s membership in the early years and its 
relative neglect of them after 1921 is not wholly chargeable to the Society 
per se but rather it mirrors attitudes prevailing in American society of 
which the American Society of International Law is a very small and spe- 
cialized part. And the record mirrors not only the attitudes of men but 
also those of women. When women are directed toward professional 
activity, teaching or practice, their interest in a professional organization 
and their recognition in it should increase. Consider the professonal ac- 
tivity of research and publication. In the decade of the 1930s, the 
Journal published more articles by women than any succeeding decade; 
this was also the decade in which more Ph.D.’s were awarded to women 
in Political Science (9.3%) than at any other time between 1912 and 
1969.38 The decade of the 1950’s when the number of Ph.D.’s awarded 
to women in Political Science fell to 5.8%,°* was also the decade in which 
the fewest number of articles and reviews by women were published in 
the Journal. Obviously, few Ph.D.’s are awarded in international law and 
fewer to women in this field; moreover, the holders of Ph.D.’s are not the 
only persons interested in international law, but there is some correla- 
tion between professional training and professional activity of which pub- 
lication is one aspect. To complete the comparison, studies of trends in 
the publication of articles and revisws by women political scientists in 
political science journals have shown a “marked increase” between mid- 
1970 and mid-1973,*° a trend which is also reflected in the contributions of 
women to the Journal from 1970 through 1973. This trend is significant 
because studies have shown that “the scholarly productivity rate of women 
political scientists is about half that of men, even controlling for full or 
part-time employment status and number of years of professional ex- 
perience.” 38 

Publication is an important evidence of interest in a profession, but it 
is not the only way in which a person can demonstrate that interest. The 
demands of teaching or practice, as well as strictures on persons working 


83 A. W. Finifter, The Professional Status of Women Political Scientists: Some Cur- 
rent Data, 6 PS 406 (1973). l 

84 Ibid. .35 Ibid., 416 f. 

38 Ibid., 416. i 
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in government or for international organizations, may hamper or prevent 
publication. In these circumstances, the status of the individual in the 
profession of international law is built on a reputation for competence and 
a network of knowledgeable professionals who are constantly aware of 
the persons who are progressing in the field and who will provide oppor- 
tunities for their further professional development. There are three routes 
for members to become better known professionally in the Society: partici- 
pation in the Annual Meeting, membership of a standing committee or 
the Executive Council, or service on a panel of the Board of Review and 
Development. Interestingly enough, in the past seven years, more women 
have served on the Board’s panels than have participated in the Annual 
Meeting. The Society should actively undertake to develop ways of iden- 
tifying women who are interested in international law and then to encour- 
age that interest through the channels available to it. 

But interest in international law has to be stimulated first, and how is 
this to be done? Responses to the questionnaire suggest that this interest 
is sparked by academic training, the earlier the better.” It involves ob- 
jective counselling of women students so that they are not led to conclude 
that international law is inherently a more masculine area of study than 
political theory or American political parties or that some aspects of inter- 
national law are more congenial to women than others. In regard to the 
latter point, it may be noted that in 1973 women were serving on panels 
or groups organized by the Board of Review and Development dealing 
not only with such topics as Human Rights Law, a “logical” choice, but 
also International Regulatory Regimes, Law of the Sea, Protection of 
Diplomats, Research Planning on Science, Technology and International 
Law, the Constitution and American Foreign Policy, and Private Inter- 
national Law. Once sparked, the interest can be further stimulated by 
student participation in relevant activities. Student international law so- 
cieties, student international law journals, student membership in the 
Society, participation in the Jessup Competition, all afford opportunities for 
association with and entrance into the profession.’ These opportunities 
are not barred to women if they wish to pursue them. A random check 
of the mastheads of current student international law journals indicates 
that the proportion of women to men ranges from 4% to 18% with most 
at 10% or less. In one law school, there were no women among the 
fifty-four members of the board of the student journal in 1971-1972; there 
are four women on a board of sixty-three in 1973-1974. 

Several members responding to the questionnaire emphasized the need 
for the development of a professional interest in international law among 


87 For example, Law mt AMERICAN Socrery, a quarterly publication concerned with 
teaching school children about law had a recent issue on International Criminal Law 
(Vol. 2 (Oct. 1973)). 

38 Jn 1973, students constituted almost 17% of the total membership. Sixty-three 
student international law societies are now affiliated with the Society. There are 
seventeen student international law journals. A record high of 80 law schools in the 
United States and twelve foreign countries have entered the 1974 Jessup Competition. 
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men as well as women, pointing out that the degree of student interest 
in this field at the present time is a factor which must be borne in mind 
in analyzing women’s interest in it. Of the 672 proposed doctoral dis- 
sertations reported recently by the American Political Science Association, 
17% were comprehended under the heading, “International Organization, 
Politics, and Law.” °° This was not the first or second field of interest for 
men or women. Seventeen of these 113 dissertations were submitted by 
women; of 112 dissertations completed in this field since 1972, thirteen 
were by women.*? Whether these women go into teaching remains to be 
seen; but this is their likely direction because international law is most 
commonly taught in Political Science Departmenis. 

In recent years, courses in international law have been appearing more 
frequently in law school curricula.. Whether this is in response to a 
burgeoning interest or will end in an inelastic demand is not clear. Their 
general appeal may be somewhat peripheral; students primarily concerned 
with passing bar exams and going into practice may be less likely to elect 
international law courses than other courses. But even among those who 
express the desire to teach in law school, international law tends to be 
peripheral. The Association of American Law School’s Faculty Appoint- 
ments Register for Fall 1973 listed 376 aspirants to teaching positions in 
law schools. Of these candidates’ stated teaching preferences, interna- 
tional law (comprehending public international law, transnational legal 
problems, international economic law, etc.) was ranked first by twenty-four 
candidates; it was ranked among the first seven preferences of forty-six 
candidates, Of these 376 candidates, thirty-nine were women. Only six 
of the women ranked international Jaw among their first three teaching 
preferences.*? That there is a need to encourage the professional interest 
of students in international law would seem to be a reasonable conclusion. 

The Society’s course is now definitely moving in the direction of afford- 
ing more opportunity for women to participate in its activities, thereby 
advancing their status in the field. This positive approach should be ex- 
panded so as to utilize the Society’s influential position in order to hasten 
the demolition of the barriers which still prevent women from freely pur- 
suing their professional interests in international law. 

ALONA E. EVANS 
Visiting Professor 
University of Puget Sound School of Law 


Carnot Per Lee PLUMB * 
Of the New York Bar 


396 PS 502-05 (1973). +0 Ibid., 530-34 . 

41 Admittedly, an aspirant to a law school faculty may deem it prudent to empha- 
size fields other than a nonrequired elective such as international law; but where this 
subject is not listed at all, one may assume that the omission is dictated by considera- 
tions other than prudence. It may be noted for the record that the leading teaching 
preferences of the women were criminal law, women’s law, and property, in that order. 

42 Miss Plumb, who served as a Fellow of the American Society of International Law 
in 1972-1973 was the first women to be appointed to that post. 


ENTRY INTO FORCE OF THE SECOND AMENDMENT TO » 
ARTICLE 61 OF THE UNITED NATIONS CHARTER 


It is proposed to deal in this note with (1) the facts surrcunding the 
entry into force of the amendment to Article 61 of the UN Charter which 
was adopted in 1971 and by which the membership of the UN Economic 
and Social Council (ECOSOC) was increased from 27 to 54; (2) the 
specific transitional arrangements for the period from October 12, 1973 
to January 1, 1974, the date when the newly elected 27 additional mem- 
bers of ECOSOC took office; and (3) certain conclusions that can be 
drawn concerning the attitude of the People’s Republic of China toward 
amendments to the Charter adopted during the period when it was not 
occupying the Chinese seat in the United Nations. 


I. 


Under Article 61 of the Charter as signed at San Francisco on June 24, 
1945, ECOSOC consisted of 18 members of the United Nations elected by 
the General Assembly. By resolution 1991B (XVIII), December 17, 1963, 
the General Assembly adopted an amendment to Article 61 increasing the 
number of members of ECOSOC from 18 to 27. That amendment entered 
into force on August 30, 1965.4 

On December 20, 1971, the General Assembly adopted resolution 2847 
(XXVI) to amend Article 61 again and increase the membership of 
ECOSOC from 27 to 542 This second amendment to Article 61 entered 
into force on September 24, 1973 when the U.S. instrument of ratification 
was deposited by the Secretary of State. By that time, the emendment 
had already been ratified by the other four permanent members of the 
UN Security Council. China had ratified on September 15, 1972. (Some 
comments on this ratification are contained in section III below). France 
and the USSR ratified on June 1, 1973 and the United Kingdom on June 
19, 1973. The total number of ratifications as of Septembe: 24, 1973 
was 94,4 

The United States Senate had given its consent to the ratification of the 


1 Multilateral Treaties in respect of which the Secretary-General Perfcrms Deposi- 
tary Functions. List of Signatures, Ratifications, Accessions, etc., as at Cecember 31, 
1972, UN Publication Sales No. E.73.V.7 (hereinafter referred to as ‘Multilateral 
Treaties’); Protocol of Entry into Force of the Amendments to Articles 23, 27 and 
61 of the Charter adopted by General Assembly Resolution No. 1991A and B(XVHI), 
annexed to UN Doc. A/6019, Sept. 27, 1965, GAOR, Agenda items 15 and 16. 

2 For the legislative history and analysis of the amendment of December 20, 1971 
see Schwelb, The 1971 Amendment to Article 61 of the United Nations Charter and 
the Arrangements accompanying it, 21 Int. AnD Comp. L. Q. 834 (1972). 

8 The Charter provides that amendments shall come into force wher ratified by 
two-thirds of the members, including all the permanent members of the Security Coun- 
cil, (Art. 108). 

'4 UN Press Release L/T/1156, Sept. 24, 1973; Protocol of Entry into Force of the 
Amendment to Article 61 of the ‘United Nations Charter adopted by the General As- 
sembly in Resolution 2847(XXVI) of December 20, 1971. 
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amendment by 80 votes to 7 on September 5, 1973.5 The U.S. instrument 
of ratification was not, however, deposited until September 24. The delay 
may have been influenced by the desire not to create a constitutional prob- 
lem in regard to the composition of ECOSOC which at that time was being 
convened to deal with measures to be taken following the natural disaster 
in Pakistan, a subject on which it adopted a resolution on September 17, 
1973.6 Had the U.S. instrument of ratification been deposited in the first 
half of September, the question would have arisen whether the Council 
consisting of 27 members was properly constituted and able to act at a time 
when the amendment enlarging its membership to 54 was already in force. 

An analogous question had arisen in 19657 because some time was re- 
quired to give effect to the amendments adopted in 1963 by electing 
additional members to the Council. (The same situation applied to the 
Security Council the size of which was also to be increased by Charter 
amendment.) Neither the Charter nor the amendments adopted in 1963 
(nor for that matter the amendment adopted in 1971) provided for a 
vacatio legis, that is, a period in which the actual facts existing in the 
Organization could be adjusted to the new law. There were two alter- 
natives as to when to implement the increase in the membership of 
ECOSOC. One was to arrange for the election of the additional members . 
as soon as possible after August 30, 1965, the date the amendments adopted 
in 1963 entered into force, and to seat them immediately. The other was 
to have the election take place in the normal course of the proceedings 
of the twentieth session of the General Assembly (September~December, 
1965) and to let the terms of office of the new members begin on January 
1, 1966. In 1965, following the lead given by the Secretary-General, the 
General Assembly chose the second course. ECOSOC and the Security 
Council continued to act with their original composition of 18 and 11 
members respectively during the period from August 31 to December 31, 
1965. During these four months both Councils adopted important resolu- 
tions, These included decisions of the Security Council on a cease-fire in 
the conflict between India and Pakistan, on Southern Rhodesia, on the 
territories under Portuguese administration, on Cyprus, and on the admis- 
sion of new members. ECOSOC elected the Governing Council of the 
United Nations Development Program and adopted resolutions on the 
World Food Program and on the report of the Trade and Development 
Board. In none of these cases was it alleged by a member of either of 
the Councils or by any of the parties in proceedings before the Security 
Council or by any other interested government or party that, in the tran- 
sitional period September-December, 1965, either of the Councils had 
not been properly constituted, 


5119 Conc. Rec. $15804-05 (daily ed. Aug. 3, 1973); S1594-55 (daily ed, Sept. 
5, 1973). 

8 Resolution 1828(S-II), adopted by ECOSOC at its 1880th plenary meeting, Sept. 
17, 1973. i 

T The relevant events of 1965 are described in detail in Schwelb, Amendments to 
Articles 23, 27 and 61 of the Charter of the United Nations, 59 AJIL 850 (1965) 
and in an addendum thereto in 60 AJIL 374 (1966). 
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II. 


In 1973 the General Assembly proceeded differently. ECOSOC had 
decided to resume its 55th session on October 15, 1973. In order to en- 
able the Council to hold its resumed session with a full complement of 54 
members, the General Assembly made an interim arrangement at its 2152nd 
' meeting on October 12, 1973 which exhibited a flexible response to the 
requirements of a particular situation, while showing care not to estab- 
lish an undesirable precedent. 

In 1963, when it adopted the amendment increasing the membership of 
ECOSOC from 18 to 27, the General Assembly, by resolution 1992( XVIII) 
of December 17, 1963, invited the Council, as an interim measure and 
pending the enlargement of the Council itself, to enlarge the so-called 
sessional committees of the Council (the Economic Committee, the Social 
Committee, and the Co-ordination Committee). In the work of the Coun- 
cil these three “sessional committees” plav a role roughly corresponding 
to that of the seven Main Committees in the work of the General Assem- 
bly. Acting on the invitation of the Assembly, ECOSOC by its resolu- 
tion 999(XXXVI) of December 19, 1963 enlarged the three sessional 
committees by nine seats, i.e., from 18 members to 27. Thus in 1964 and 
1965 the eighteen member Council had sessional committees with 27 
members. On January 1, 1966 the additional new members took their 
seats on the Council itself. 

In 1971 an analogous interim arrangement was provided for. The 
General Assembly, in resolution 2847(XXVI), welcomed the decision of 
ECOSOC to enlarge its sessional committees to 54 members, pending the 
receipt of the necessary ratifications of the amendment of 1971. For the 
years 1972 and 1973, the Council elected 27 additional members to the 
sessional committees, additional that is to the 27 members of the Council 
which as such were also members of the sessional committees.® 

At a meeting of the General Assembly on October 12, 1973 ° the Presi- 
dent, Mr. Benites of Ecuador, recalled that on September 24, 1973 the 
amendment to Article 61 of the Charter, to increase the number of mem- 
bers of ECOSOC from 27 to 54, had entered into force. He added that 
the first election after the increase in the membership of the Council would 
take place later in that session at which time the General Assembly would 
not only elect nine members to take the place of those whose terms of 
office expired on December 31, 1973 but would also elect 27 additional 
members in accordance with paragraph 3 of Article 61, as amended. The 
36 members so elected would take office on January 1, 1974. However, 
in light of the fact that a resumed session of ECOSOC would begin on 
October 15, 1973, the President had held consultations in order to ascer- 
tain whether a consensus could be arrived at on an interim arrangement 
which would permit the Council to hold its resumed session with a full 


8 Reports of the Economic and Social Council on the work of its 52nd and 53rd 
(1972) sess., GAOR, 27th sess., Supp. No. 3 (A/8703) Annex II and on the work of 
its 54th and 55th (1973) sess., GAOR 28th sess., Supp. No. 3 (A/9003), Annex II. 

9 UN Doc. A/PV.2152 (Provisional), Oct. 12, 1973. 
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complement of 54 members. He announced that a consensus had been 
reached among all the regional groups “to the effect that the 27 members 
of the sessional committees of the Council for this year [1973] should be 
empowered by the General Assembly to serve on the Council itself for a 
term of office commencing on the day action is taken by the General As- 
sembly and ending December 31, 1973.” The President proposed that 
the General Assembly “should decide that as from today’s date” the 27 
member states which he then listed “shall serve on the Economic and So- 
cial Council.” If there were no objections, he would take it that the Gen- 
eral Assembly approved this proposal. It was so decided. 

This was indeed an ingenious and interesting solution of a specific pidh- 
lem which was consequential upon the entry into force of a Charter 
amendment which is hardly an everyday occurrence. From the cautious 
language which the President of the General Assembly used, it appears 
that he and those whom he had consulted and in whose name he spoke 
must have wanted to avoid creating a precedent which could be invoked 
in regard to elections by the General Assembly in routine cases not par- 
taking of the character of this particular event or which could be used 
as a procedure replacing normal and regular elections. 

In reporting on the interim arrangement on which a consensus had 
been reached the President did not say that the 27 additional members 
of the sessional committees would be elected by the General Assembly 
to membership on ECOSOC, but that they “should be empowered by the 
General Assembly to serve on the Council itself” (“que la Asamblea Gen-. 
eral facultace a los 27 miembros adicionales de los comités del período 
de sesiones del Consejo . . . para que integrasen el Consejo propiamente 
dicho ...”). In his proposal the President did not suggest that the Gen- 
eral Assembly should elect 27 additional members of the Council for the 
period until December 31, 1973, but that it should decide that “the fol- 
lowing additional Member States shall serve on the Economic and Social 
Council’ (“propongo a la Asamblea que decida que, a partir del día de 
hoy y con un mandato que expirará el 31 de diciembre de 1973 integren 
también el Consejo Economico y Social los miembros siguientes”). The 
President used the term “election” only in the introductory part of his 
statement when he referred to the election, to take place later in the ses- 
sion, of 36 members to serve from January 1, 1974. 

The reason for the cautious terminology must have been the considera- 
tion that under the Charter the members of ECOSOC are elected by the 
General Assembly and that under the rules of procedure of the Assembly 
all elections shall be held by secret ballot and that there shall be no nomi- 
nations (rule 94). . 

On October 15, 1973, when ECOSOC convened for its resumed session, 
its President (Mr. Frazão, Brazil) welcomed the 27 new members of the 
Council.?° 

On November 23, 1973 the General Assembly elected nine members to 
ECOSOC to replace those whose terms of office were to expire on De- 


10 UN Doc. E/SR.1881 (Provisional), Oct. 15, 1973. 
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cember &1, 1973 and also the 27 additional members whose terms of office 
were to start on January 1, 1974. In the course of that meeting, no refer- 
ence was made to the fact that 27 additional members had already been 
serving on the Council for the period from October 12 to December 31, 
1973 under the interim arrangement.” 


ITI. 


By resolution 2758( XXVI) of October 25, 1971 the General Assembly 
decided “to restore all its rights to the People’s Republic of China and to 
recognize the representatives of its Government as the only legitimate 
representatives of China to the United Nations.” On September 29, 1972, 
the Secretary-General received a communication from the Foreign Minis- 
_ter of the People’s Republic of China stating: +? 


1. With regard to the multilateral treaties signed, ratified or acceded 
to by the defunct Chinese government before the establishment of the 
Government of the People’s Republic of China, my Government will 
examine their contents before making a decision in the light of the 
circumstances as to whether or not they should be recognized. 


2. As from October 1, 1949, the day of the founding of the People’s 
Republic of China, the Chiang Kai-shek clique has no right at all to 
represent China. ` Its signature and ratification of, or accession to, 
any multilateral treaties by usurping the name of “China” are all illegal 
and null and void. My Government will study these multilateral 
treaties before making a decision in the light of the circumstances as 
to whether or not they should be acceded to. 


‘The United Nations Charter is a multilateral treaty coming within the 
first paragraph of the quoted communication. It was signed and ratified 
before the establishment of the People’s Republic. There can be no doubt 
that the Feople’s Republic recognized the Charter expressly soon after its 
establishment. It notified the United Nations of the formation of the Cen- 
tral People’s Government on November 18, 1949.18 

The 1963/1965 amendments to Articles 23, 27, and 61 of the Charter 
come within the second paragraph of the Chinese communication. They 
constitute a treaty the ratification of which was performed by what the 
letter calls the Chiang-Kai-shek clique. A reference to this instrument of 
ratification in the Annex to the Protocol of Entry into Force of the amend- 
- ments prompted Czechoslovakia, Hungary, and Poland to point out that 
they did not recognize any authority other than the Government of the 
People’s Republic as entitled to represent and act on behalf of China; 
therefore they considered the instrument of ratification as having no legal 
force whatever. They did not draw the logical conclusions from this 
statement and did not claim that, for lack of ratification by a perma- 
nent member of the Security Council, the 1963/1965 amendments had 
not entered into force. On the contrary, they noted the position in this 


11 UN Doz. A/PV.2177 (Provisional), Nov. 23, 1973. 
12 “Multilateral Treaties” (supra note 1), at iii. 
13 Ibid. 
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matter of the Government of the People’s Republic of China, which had 
announced that it would not object to the introduction of the amend- 
ments to the relevant articles of the Charter even before the restoration 
of the rights of the People’s Republic of China in the United Nations.™ 
Subsequently, since 1972, the People’s Republic has served as a perma- 
nent member of the Security Council and as a member of ECOSOC in: 
their composition as enlarged by the 1963/1965 amendments. In doing 
so it approved those amendments by conduct. By its ratification of the 
1971/1973 amendment to Article 61, the People’s Republic accepted the 
1963/1965 amendment to that article by implication. It is therefore a 
party to the Charter as amended in both 1963/1965 and 1971/1973. 

The General Assembly also adopted an amendment to Article 109(1) of 
the Charter (General Assembly resolution 2101(XX) of December 20, 
1965) which entered into force on June 12, 1968,2° That amendment 
brought the special provision dealing with the expression of the Security 
Council’s consent to the convening of a Charter Review Conference in 
line with the general provision of Article 27, as amended in 1963/1965, by 
increasing the required votes in the Security Council from seven to nine. 
That amendment is of little, if any, practical importance. No statement 
of the official attitude of the People’s Republic concerning it is known 
to this writer. However, as the People’s Republic has by its conduct ap- 
proved the enlargement of the Security Council and the change in the 
voting requirements in that Council made by the 1963/1965 amendments, 
it can probably be inferred that no difficulty would arise in the improbable 
case of an application of Article 109 in the future. 

EGON SCHWELB 


14 “Multilateral Treaties” supra note 1, at 25. See also, The Soviet Union re- | 
verses its position, 59 AJIL 842 (1965). 

15 In the matter of the amendments to the Constitution of the World Health Or- 
ganization of 1946, increasing the number of members of its Executive Board, the 
People’s Republic of China proceeded differently. It took positive action concern- 
ing their acceptance. Originally, the Executive Board of WHO had 18 members. 
By amendments to Articles 24 and 25 of the Constitution, adopted in 1959, the num- 
ber was increased to 24; by amendments adopted in 1967 the number was further 
increased to 30. The amendments of 1967 enlarging the WHO Executive Board to 
30 members were accepted on behalf of the Republic of China on January 19, 1971. 
The change in the representation of China took place on October 25, 1971. On Janu- 
ary 14, 1974 the People’s Republic of China deposited its instrument of acceptance 
of the 1967 amendments to the Constitution. “Multilateral Treaties” supra note 1, 
at 195; UN Press Release L/T/1233, Jan. 18, 1974. 

16 “Multilateral Treaties” supra note 1, at 28. See also Schwelb, supra note 6 
and idem. Entry into Force of the Amendment to Article 109 of the Charter of the 
United Nations, 18 Int. anp Come. L. Q. 1009 (1969). 


CORRESPONDENCE 


To THE EDITOR-IN-CHIEF 


Professor Gross’s Comments on 
International Terrorism and 
International Criminal Jurisdiction * 


By way of editorial comment in the July 1973 issue of the Journal, Pro- 
fessor Leo Gross, in his usual thoughtful and scholarly manner, takes note 
of the primary League of Nations work in the fields of international terror- 
ism and international criminal jurisdiction—the Convention for the Pre- 
vention and Punishment of Terrorism and the Convention for the Creation 
of an International Criminal Court—and describes these efforts as “thor- 
ough and coherent, concerned with both the substantive law and its 
impartial and uniform application by an international tribunal.” He fur- 
ther notes that, in its early efforts, the United Nations followed the “com- 
prehensive” approach of the League in preparing the Draft Code of Of- 
fences against the Peace and Security of Mankind and a statute for an 
International Criminal Court. In contrasting these efforts with recent UN 
work on terrorism, Professor Gross expresses doubt that the present “piece-. 
meal” approach “will add up to a comprehensive system for the prevention 
and punishment of terrorist activities.” In any event, he believes, “with- 
out a tribunal to give a degree of coherence and consistency to the several 
international instruments, their application by national tribunals may well 
fall short of the objectives of certainty and impartiality.” 


It is not my purpose to deprecate Professor Gross’s well-taken comments 
concerning the quality of the work of the Foundation for the Establish- 
ment of an International Criminal Court. On the contrary, I agree that 
the Foundation has made a commendable contribution to international 
jurisprudence, which may well serve as a model for official action. More ' 
troubling, however, are Professor Gross’s negative description of the recent 
work of the United Nations on terrorism as “piecemeal” and “in response 
to events” and the implication in his remarks that a return to the more 
“comprehensive” approach of the League is needed. 


In his comments to the Sixth Committee concerning the U.S. Draft 
Convention for the Prevention and Punishment of Certain Acts of Inter- 
national Terrorism, the U.S. representative referred to the broad approach 
taken by the League in its conventions on terrorism and an international 
criminal court, and suggested, correctly in my opinion, that the League’s 
ambitious approach was a primary reason for the refusal of member states 
to accept the conventions. (Statement of Ambassador W. Tapley Bennett, 
Jr., to the Sixth Committee, Nov. 13, 1972. 68 Derr. Stare Bux. 85 
(1973) }. Professor Gross’s answer to this contention is that the failure of 
member states to ratify the conventions is not a conclusive argument 
against the soundness of the League approach, in light of the high crafts- 
manship reflected in these documents and of the need for comprehensive 
coverage of the substantive law and its impartial and uniform application 
by an international tribunal. But it may be questioned whether the cru- 
cial issue is the quality of the League’s work product or the need for an 
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impartial international criminal court. The crucial issue would seem rather 
to be what approach will most effectively prevent and punish acts of inter- 
national terrorism, given that these acts have greatly increased in number 
and pose an immediate threat of the greatest magnitude to minimal world 
order. 


As noted by Professor Gross, the U.S. Draft Convention did not meet 
with a favorable reception at the 27th General Assembly. Instead of 
adopting the Convention, the Assembly decided to establish an ad hoc 
committee to study the problem and make recommendations for action. 
A primary reason for this unfavorable reception, inter alia, was that, in 
spite of the efforts of the U.S. delegation, the discussion in the Sixth Com- 
mittee on the Draft Convention did not focus on the specific acts sought 
to be covered but rather went into almost all areas that arguably have in- 
volved or might involve terrorist activities. 


Two areas into which discussion wandered in the Sixth Committee were 
so-called state terrorism—i.e., illegal threats or use of force by states, in 
particular the use of force to deny the right to self-determination—and the 
underlying causes of terrorism. With respect to state terrorism, in a re- 
cent statement to the United Nations Ad Hoc Committee on International 
Terrorism, the United States representative pointed out that “[t]he Dec- 
laration of Principles of International Law Concerning Friendly Relations 
has covered most aspects of interstate violence and has affirmed such 
fundamental principles as the prohibition of the threat or use of force, 
equal rights and self-determination, and the good-faith fulfillment obliga- 
tions... .” He suggested that the Ad Hoc Committee should not “re- 
work” this area and should instead “concentrate on those acts of violence 
by individuals or groups which do not involve, directly or indirectly, state 
action.” As to the question of the causes underlying acts of terrorism, the 
U.S. representative was of the opinion that consideration of this “long 
range effort” should not interfere with the adoption on an urgent basis 
of measures to prevent and punish individual acts of international terror- 
ism. Rather, in his view, it was necessary to “adopt means to deal with 
present violence while we devote parallel efforts to the study of its causes 
and ways to bring about its elimination.” (Statement of Ambassador W. 
Tapley Bennett, Jr., to the UN Ad Hoc Committee on International Terror- 
ism, July 24, 1973. 69 Derr. State BULL. 85 (1973) ). 


These remarks on the causes of terrorism are apposite to Professor 
Gross’s call for a return to a more comprehensive approach on interna- 
tional terrorism. Such an approach could divert attention away from ef- 
forts to prevent and punish such individual acts of international terrorism 
as hijacking of airplanes, attacks on diplomats, the sending of letter bombs 
through the mails, and the murder of innocent civilians. This is not to- 
say that the adoption of a comprehensive convention on all forms of ter- 
rorism and the establishment of an international criminal court are un- 
worthy goals. It is to say that they are goals that, in the present world 
atmosphere of hostility and tension, must be regarded as of a longe range 
nature. At the time of writing, the UN Ad Hoc Committee on Interna- 
tional Terrorism has reported to the 28th General Assembly that it is un- 
able to agree on recommendations for dealing with the problem, and hes 
submitted instead a report te the Assembly containing the texts of various 
proposals submitted by members during the session and summarizing the 
main points made in the debates of the Committee. Similarly, an Inter- 
national Conference on Air Law and an Extraordinary Assembly of the 
International Civil Aviation Organization, which met at Rome from August 
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28 to September 21, 1973, were unable to agree upon any proposals to 
enhance the security of civil aviation. The failure of these bodies to 
reach any agreement on relatively modest proposals is cogent evidence 
that efforts at the governmental level to draft a comprehensive convention 
on all forms of terrorism or a statute for an international criminal court 
would be fruitless at this time. 


There is a compelling need for worldwide agreement on measures to 
combat the rash of individual acts of international terrorism endangering 
innocent citizens. To this end the United Nations should adopt, and 
member states should ratify, a convention dealing with the most serious 
individual acts of international terrorism, either the U.S. draft or another 
containing effective measures. The recently adopted UN Convention on 
the Prevention and Punishment of Crimes against Diplomatic Agents and 
other Internationally Protected Persons should be widely ratified by mem- 
ber states. For its part ICAO should continue to seek wide ratification 
of the Tokyo, Hague, and Montreal Conventions dealing with interference 
with civil aviation, and should reach agreement on a system of sanctions, 
such as suspension of all air service, to be applied against states which 
have not ratified these conventions and which allow hijackers to use their 
territories as sanctuaries. Adoption of these measures would not only 
constitute an effective response to the urgent problems of international 
terrorism, but also might create an atmosphere allowing diplomats and 
international lawyers to turn again to the important task of drafting a 
comprehensive convention on international terrorism and a statute for an 
international criminal court. 

Jonn F. Murpeuy 
UNIVERSITY OF KANSAS 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


ARTHUR W, Rovine 
Office of the Legal Adviser, Department of State 


The references in the headings are to sections of the Digest of Interna- ` 
tional Law prepared by Marjorie M. Whiteman a dealing with 
the same subject matter as the material presented. 


RECOGNITION 


Recognition of States (2 Whiteman’s Digest, Ch. III, §§6-60) 


On September 24, 1973, the African Party for the Liberation of Guinea 
and the Cape Verde Islands (PAIGC) issued a “Proclamation of the State 
of Guinea-Bissau.” In the following weeks 63 nations, including the Soviet 
Union, the People’s Republic of China, India, a number of other Eastern 
European and Asian states, and nearly all the African countries, announced 
their recognition of the “sovereign state of Guinea-Bissau.” 

The Department of State, on October 10, 1973, sent instructions to the 
field on the question of recognition of a state, as follows: 1 


The United States Government has traditionally looked to the es- 
tablishment of certain facts before it has extended recognition to a 
new State. These facts include the effective control over a clearly- 
defined territory and population; an organized governmental adminis- 
tration of that territory; and a capacity to act effectively to conduct 
foreign relations and to fulfill international obligations. In Africa 
these factual criteria have generally been met in the past, following 
a peaceful transition to independence from colonial status through an 
agreement between the colonial power and representatives of the 
people of the territory concerned. Under international law, how- 
ever, even if the above factual criteria are present, a state is not ob- 
ligated to recognize another entity as a state. 


The situation in the territory concerned is not clear enough for us 
to conduct an initial factual appraisal. The Department will continue 
to follow the situation closely and assess developments there in light 
of our dedication to the principle of self determination and our hope 
that a peaceful solution can be achieved. 


NATIONAL JURISDICTION 


Act of State Doctrine (6 Whiteman’s Digest, Ch. XIV, §1) 


On November 19, 1973, George H. Aldrich, Acting Legal Adviser of 
the Department of State, stated that: “As a general rule the Department 


1 Dept. of State File L/AF. 
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does not believe it is in the public interest to respond to requests for its 
position on the applicability of the Act of State Doctrine in a case unless 
it is clear that the Act of State Doctrine is a controlling issue in that case.” 
Mr. Aldrich was replying to a letter from the New York City law firm of 
Simpson Thacher & Bartlett requesting the Department to advise Judge 
Frederick Van Pelt Bryan of the United States District Ccurt for the 
Southern District of New York that the Act of State Doctrine was inap- 
plicable in three cases pending before him. 

The cases, involving Banco Nacional de Cuba, Manufacturers Hanover 
Trust Company, Irving Trust Company, and Chemical Corn Exchange 
Bank, concerned loans by the three American banks to the Cuban Electric 
Company, a Florida corporation, in 1958 and 1959. The Cuban Govern- 
ment expropriated the assets and expressly assumed the liabi-ities of the 
Cuban Electric Company in 1960. Several private Cuban banks main- 
tained bank accounts with Manufacturers, Irving, and Chem:cal, and in 
1960 Cuba also nationalized all private Cuban banks and thei assets, in- 
cluding their bank accounts and deposits abroad, and transferred the as- 
sets to Banco Nacional de Cuba. 

In 1960 Manufacturers, Irving, and Chemical setoff the amounts they 
owed to the Government of Cuba as successor to the national-zed private 
banks against the Cuban Government's indebtedness to the -hree banks 
by reason of the Cuban Government's express assumption of the liabilities 
of Cuban Electric Company. In the pending cases, Banco Nacional de 
Cuba sought to recover the balances setoff by the three banks and each 
bank asserted its setoff as a defense and counterclaim. 

The letter to Mr. Aldrich said that the defendants’ attorneys believed 
that the Act of State Doctrine was “inapplicable to these cas2s and that 
in any event, as in Banco Nacional de Cuba v. First National City Bank 
of New York, the foreign policy interests of the United States do not re- 
quire the application of the Act of State Doctrine to bar adjudication of 
the validity of the banks’ counterclaims and setoffs against the Government 
of Cuba.” : 

Mr. Victor Rabinowitz, of the New York City firm of Rabinowitz, Boudin 
& Standard, attorney for the plaintiff in the three cases, arguec, inter alia, 
that the counterclaims arose not out of a claim for expropriated property, 
but “out of a simple debt.” He maintained that “[w]hile tha owner of 
expropriated property, like Citibank, might claim that its property was 
seized in violation of international law in that no compensation was paid 
for it, the most the defendants in this case can claim is that their debts 
were not paid.” He cited the statement in Menendez v. Saks and Com- 
pany + that the repudiation of a debt “does not appear ever to have been 
recognized as a violation of international law.” He concluded that 
“[wlhile the State Department might reasonably argue that È owes un- 
usual protection to Americans whose property was nationalized by the 
act of the Cuban Government, it certainly cannot feel that it owes such. 
protection to every creditor of a Cuban debtor.” | 


1 See Judicial Decisions, infra pp. 325-30. 
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Mr. Aldrich, in his reply of November.19, 1973, to the firm of Simpson 
Thacher & Bartlett, said that: 


` His not apparent to us whether an act of state issue is raised in 
these cases. The existence of the issue is, of course, for determina- 
tion by the court and we would not wish to offer any opinion on it. 
As a general rule the Department does not believe it is in the public 
interest to respond to requests for its position on the applicability of 
the Act of State Doctrine in a case unless it is clear that the Act of 
State Doctrine is a controlling issue in that case. Consequently, the 
Department of State would prefer to defer consideration of your 
request until it becomes apparent that the Doctrine is a controlling 
issue in these cases. Should such a determination be made, the De- 
partment will give further consideration to your request.? 


` SOVEREIGN IMMUNITY 


Current Theories re Immunity (6 Whiteman’s Digest, Ch. XV, §20) 


On October 2, 1973, the Cuban merchant ship M.N. Imias was placed 
under attachment while in the Panama Canal, pursuant to an order of the 
U.S. District Court for the Canal Zone.t The order was issued in con- 
nection with legal proceedings brought by attorneys for two Chilean cor- 
porations against Empresa Navegacion Mambisa, the Cuban state shipping 
line. One of these corporations was over 99% owned by the Govern- 
ment of Chile; the other was privately owned and controlled. The plain- 
tiffs’ claim was based on the fact that another vessel operated by Mambisa 
departed from Chile during the September coup without unloading a 
cargo of approximately 9,000 tons of sugar which the Chilean corporations 
had paid for in advance. Cranes owned by one of the plaintiffs were 
carried away with the vessel. The suit was thus between nonresident 
Chilean entities (principally the Government of Chile) and the Cuban 
Government on a cause of action said to have arisen outside of the United 
States. 

The Cuban vessel was fired upon by Chilean forces as it left port. The 
Cuban Government protested this incident and another involving the 
Cuban Embassy in Santiago before the UN Security Council on Septem- 
ber 17, 1973. The Government of Chile stated that the vessel had de- 
parted illegally without the necessary port clearances. 

The Government of Czechoslovakia, which represents the interests of 
the Cuban Government in the United States, requested that the United 
States declare the M.N. Imics immune from the jurisdiction of the U.S. 
District Court for the Canal Zone. The Department of State conducted 
an informal hearing on this reques} in accordance with established pro- 
cedures at which both the plaintiffs and the defendant were represented. 
On October 25, 1973, the Acting Legal Adviser of the Department of 


2 For the full text of Mr. Aldrich’s letter, as well as those from Simpson Thacher & 
Bartlett (dated Oct. 19, 1973), and Mr. Rabinowitz (dated Oct. 25, 1973), see Dept. 
of State File No. PS 8-4 US-Cuba. 

1 See Editorial Comment, supra pp. 280-89. Relevant documents in 13 ILM 120-63 
(1974). 
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State, George H. Aldrich, in a letter to Acting Attorney General Robert . 
H. Bork, said that the Department of State “recognizes and allows the 
immunity of the M.N. Imias from the jurisdiction of United States courts 
for the purposes of arrest, attachment, suit, or any other legal process in 
[the action instituted in the U.S. District Court for the Canal Zone].” 

On November 1, 1973, the District Court ordered the release of the 
ship but stayed the effect of that order pending the plaintiffs’ appeal to 
the Fifth Circuit Court of Appeals. The Cuban Government sought a 
writ of mandamus in the Fifth Circuit compelling release of the vessel. 
_The Department of Justice submitted a brief on November 6 to the Court 
of Appeals, arguing that “the rule which has been in existence in this 
country for at least 160 years that the action of the Executive in suggest- 
ing immunity is final, conclusive and binding on the courts, .. . must be 
given effect forthwith.” The brief stated that the District Court’s “delay 
in the entry of a final order of dismissal, and its grant of a stay of its 
order releasing the vessel pending appeal to this Court constitutes a serious 
interference with the Executives conduct of the Government’s foreign 
relations.” The Fifth Circuit subsequently issued an order directing the 
immediate release of the Imias from attachment. The ship then com- 
pleted its transit of the Canal and departed Canal Zone waters on Novem- 
ber 14, 1973. 


[N.B. The Department of State does not regard this case as a de- 
parture from the restrictive theory of immunity as set forth in the 
“Tate letter” of May 19, 1952.2 It involved a combination of un- 
usual circumstances that make the case sui generis. Although the un- 
derlying transactions were commercial in character, the case as it 
developed centered upon issues between two foreign sovereigns of 
peculiar political sensitivity and not suitable for litigation in United 
States courts. The basic policy of the restrictive theory—to place 
private parties on a plane equal with that of governments in com- 
mercial litigation—does not apply in the same measure in the circum- 
stances of the case. It should be noted that this case involved no 
significant contact with the United States or its citizens and no effects 
within the United States flowing from the contracts in question or 
their breach. Although the ship in question entered U.S. jurisdiction 
voluntarily, it did so solely for the purpose of passing through the 
Panama Canal, and not for the purpose of commercial intercourse 
- with the United States or its citizens. | 


DIPLOMATIC MISSIONS 


Establishment and Termination (T Whiteman’s Digest, Ch. XVII, §§1, 7) 


On October 4, 1973, the Senate passed Resolution 149 concerning diplo- 
matic relations with Sweden. The text is as follows: + 


Whereas a close and friendly relationship has normally existed be- 
tween Sweden and the United States over the years, virtually since 
the foundation of this Republic, and 


296 DEPT. STATE Buu. 984 (1952). 
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Whereas this relationship has been disrupted over a period of al- 
most a year, and’ : . 

Whereas the Senate has affirmed the position that diplomatic re- 
lations do not depend upon or connote approval of the views of the 
governments concerned: ? Now, therefore, be it 

Resolved, That it is the sense of the Senate that the United States 
Government and Sweden should restore their normal friendly rela- 
tions, and confirm this return to normalcy by appointing and dispatch- 
ing ambassadors to their respective capitals on an immediate basis. 


ked i * ® * 


On November 10, 1973, the United States closed its Embassy in Kam- 
pala, Uganda, and the Federal Republic of Germany assumed responsibil- . 
ity for the protection of U.S. interests and nationals in Uganda. The U.S. 
Embassy delivered a note to the Government of Uganda on November 
8, 1973, informing Uganda of the U.S; decision to withdraw all personnel, 
while making it clear that the action did not constitute a break in diplo- 
matic relations. 

The text of the note is as follows: ? 


Upon instructions from the Government of the United States, the 
Embassy wishes to inform the Government of Uganda that all diplo- 
matic and consular representatives of the United States are being 
withdrawn from Uganda. 


This decision by the Government of the United States results from 
actions of the Government of Uganda contrary to its international 
obligations which have created intolerable conditions for the conduct 
of diplomatic relations in Uganda. These have included, inter alia, 
official threats against the safety and dignity of diplomatic represen- 
tatives of the Government of the United States in Uganda, unfounded 
accusations by high Ugandan officials, and the precipitous and un- 
justified expulsion from Uganda of American personnel responsible for 
the protection of the Embassy and its personnel. 


The Embassy will, without delay, inform the Ministry of Foreign 
Affairs regarding the United States Government's intention to request 
another power to assume the protection of its interests and property 
in Uganda. 


The Government of the United States notes the assurances given 
-the Charge d’Affaires ad interim on October 29 by the Minister of 
Foreign Affairs concerning the protection of American citizens in 
Uganda and trusts that the Government of Uganda will adhere to those 
assurances during the absence of representatives of the Government of 
the United States from Uganda. The Government of the United States 
also expects that the Government of Uganda will observe its commit- 
ments under Article 45 of the Vienna Convention on Diplomatic Rela- 


2 Senate Resolution 205 (1969) states, in its operative portion, that “it is the sense 
of the Senate that when the United States recognizes a foreign government and ex- 
changes diplomatic representatives with it, this does not of itself imply that the United 
‘States approves of the form, ideology, or policy of that foreign government.” See 
United States Recognition of Foreign Governments, Hearing before the Senate Com. 
on Foreign Relations, 91st Cong., Ist Sess. (1969). i 
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tions * concerning the protection of the property of the Government of 
the United States in Uganda. 


The Government of the United States does not intend to request 
the Government of Uganda to take reciprocal action with regard to 
its diplomatic and consular representatives in the United States and 
accordingly does not intend by its action to initiate a severance of 
diplomatic relations between the two governments. 


The Government of the United States regrets the circumstances re- 
quiring that its representatives in Uganda be withdrawn and looks 
forward to the time when they may safely return. The Government 
of the United States hopes that it can continue to work with the Gov- 
ernment of Uganda on issues of common concern through the protect- 
ing power in Kampala and the Ugandan Embassy in Washington. 


FUNCTIONS OF CONSULS 


Protection of Nationals (7 Whiteman’s Digest, Ch. XVIII, §8) 


The Department of State, on October 24, 1973, gave its view of the 
meaning of Article 36, paragraph 1(b) of the 1963 Vienna Convention on 
Consular Relations * relating to notification by the receiving state of the 
arrest or commitment of a national of the sending state. The Department's 
statement, in pertinent part, is as follows: ? 


In the Department’s view, Article 36 of the Vienna Convention 
contains obligations of the highest order and should not be dealt 
with lightly. Article 36, paragraph 1(b), requires the authorities of 
the receiving state to notify the consular post of the sending state 
without delay of the arrest or commitment of a national of the send- 
ing state, if that national so requests. While there is no precise 
definition of “without delay,” it is the Department’s view that such- 
notification should take place as quickly as possible and, in any event, 


4 Article 45 of the Vienna Convention on Diplomatic Relations (TIAS 7502; 23 UST 
3227; 55 AJIL 1064 (1961)) provides: 


If diplomatic relations are broken off between two States, or if a mission is 
permanently or temporarily recalled: 
(a) the receiving State must, even in case of armed conflict, respect and pro- 
tect the premises of the mission, together with its property and. archives; 
b) the sending State may entrust the custody of the premises of the mission, 
together with its property and archives, to a third State acceptable to the receiving 


tate; 
(c) the sending State may entrust the protection of its interests and those of 
its nationals to a third State acceptable to the receiving State. 
1 Article 36, para. 1(b) of the Vienna Convention on Consular Relations (TIAS 


6820; 21 UST 77; 57 AJIL 995 (1963) ) provides: 


1. With a view to facilitating the exercise of consular functions relating to 
nationals of the sending State: 


(b) if he so requests, the competent authorities of the receiving State shall, 
without delay, inform the consular post of the sending State if, within its con- 
sular district, a national of that State is arrested or committed to prison or to 
custody pa ing trial or is detained in any other manner. Any communication 
addressed to the consular post by the person arrested, in prison, custody or de- 
tention shall also be forwarded by the said authorities wtihout delay. The said 
authorities shall inform the person concerned without delay of his rights under 
this sub-paragraph; 


2 Dept. of State File L/M/SCA. 
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no later than the passage of a few days. Serious problems in this re- 
gard have been experienced by American consular officers in coun- 
tries of Eastern Europe, where . . . detention of an individual for pro- 
longed “interrogation” prior to the filing of formal charges is officially 
sanctioned. During this period of days, weeks, or even months, au- 
thorities of the receiving state may decline to observe that State's 
obligation to make notification to consular officials of the sending 
State.. Clearly this type of procedure is not in keeping with either 
the letter or the spirit of the Vienna Convention. For this reason, re- 
cently negotiated consular conventions (with Romania, Hungary, Po- 
Jand and Czechoslovakia) have included specific periods of time in 
which both notification and access must be accomplished. In coun- 
tries where no particular time limits have been established by mutual 
agreement, the Department wishes to be kept apprised.of any cases 
involving failure to comply with existing international law standards 
as embodied in the Vienna Convention. i 


ALIENS 


Property Rights (8 Whiteman’s Digest, Ch. XXIII, §12) 


On October 16, 1973, the National Oceanic and Atmospheric Adminis- 
tration (NOAA) of the Department of Commerce released a statement 
of interim policy regarding foreign investment in United States fishing 
companies, The NOAA noted that the transfer of majority ownership of 
a U.S.-owned company that operates U.S.-documented fishing vessels to 
a foreign-owned company requires the approval of the Maritime Adminis- 
tration under the provisions of Section 37 of the Shipping Act of 1916, as 
amended.’ That section, inter alia, requires that in war or national emer- 
gency. declared by the President, the approval of the Maritime Administra- 
tion is necessary. for transfer of the controlling interest of a U.S. corporation 
owning a vessel. A state of national emergency has existed in the United 
States since December 16, 1950. 

NOAA’s statement, in part, and the Interim Policy declaration are as 
follows: ? 


Under present law aliens may own controlling interests in U.S. fish- 
ing companies operating U.S.-documented fishing vessels. Ownership 
and control of a U.S. company by foreign interests does not alter the 
fact that any such company is still a U.S. company and as such is 
subject to all U.S. laws and regulations. Consequently, the provisions 
of law relating to, among other things, employment and compensation 
of alien workers, exports and imports of products, operations of U.S.- 
documented fishing vessels, international agreements to which the 
United States is a party, and fishing regulations would apply to 
foreign-owned U.S. fishing companies. 


The Administrator, NOAA, recognizes that, in the case of foreign 
investment in U.S. fishing companies there may be unusual circum- 
stances relating to the fisheries resources, the fishing industry, the 
U.S. consumer and the national interests. While, on balance, it is 


146 USC §835. 
238 Fed Reg. 29239-40 (1973). 
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believed that unless foreign investment in U.S. fishing companies 
would present special problems that cannot be handled by present or 


future U.S. laws, such investment should not be considered detri- . 


mental to U.S. interests but rather as serving U.S. interests in a bene- 
ficial manner. However, foreign control of the fish harvesting seg- 
ment of the fishing industry is of considerable concern. Therefore, 
NOAA has developed the following interim policy. 


Interim Policy ? 


Each application related to foreign investment in U.S. fishing com- 
panies is forwarded by the Maritime Administration to NOAA for in- 
vestigation and comment. NOAA will investigate and evaluate each 


application on its individual merits with consideration being given. 


to, among other things, the impact of the proposed transaction on 
‘(a) conservation and management of the fisheries resources, (b) the 
employment of U.S. citizens, (c) U.S. consumers, (d) competition, 
and (e) other social and eccnomic factors, In doing this, NOAA will 
review and evaluate the operational plans of the company as well as 
the extent of foreign investment in the particular fishery in which the 
company plans to operate. 


If the investigation reveals the proposed transaction and operational 
plans of the company would not require new regulations to protect 
the fisheries resources or U.S. interests in the above-mentioned areas 
of consideration and nothing seriously inconsistent with U.S. interests 
in the above-mentioned areas is discovered, the application would be 
returned with no objection to the Maritime Administration for its 
final determination with respzct to approval or disapproval. If NOAA 
objects to the application, it would be returned with appropriate com- 
ments to the Maritime Administration for its final determination with 
respect to approval or disapproval. 


INTERNATIONAL ORGANIZATIONS 


Privileges and Immunities (13 Whiteman’s Digest, Ch. XXXVII, §§4-10) 


Public Law 93-161, 87 Stat. 625, approved by President Nixon on No- 
vember 27, 1973, amends the International Organizations Immunities Act 1 
by adding at the end a new section 12 which reads as follows: 


The provisions of this title may be extended to the Organization of 
African Unity in the same manner, to the same extent, and subject 
to the same conditions, as they may be extended to a public interna- 
tional organization in which the United States participates pursuant to 


_ any treaty or under the authority of any Act of Congress authorizing 


such participation or making an appropriation for such participation. 


For the purposes of the Internetional Organizations Immunities Act, an 
international organization is one in which the United States participates 
(under treaty or under a congressional authorization or appropriation for 
participation) and which has been designated by the President, through 


. 3 Final adoption of the interim policy will be in 1974, after consideration of written 
views, data, or arguments on the policy submitted by the public. The NOAA is cur- 
rently applying the interim policy, pending its final adoption. 

222 USC 288-88f. 
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an appropriate Executive order, as being entitled to the privileges and 
immunities in question. The OAU membership does not include the 
United States and the organization therefore could not qualify under the 
act prior to passage of Public Law 93-161. The Department of State, in 
transmitting the legislation to the Congress. on March 28, 1973, said the 
following with respect to the purpose of the amendment to the act: 


The primary beneficiary of the bill would be the small OAU Mis- 
sion in New York and its officers and emplovees. The OAU Mission 
serves as the Secretariat to the African group at the United Nations, 
the OAU’s principal source of information on UN activities relevant 
to Africa, and a source of OAU liaison with the UN on African issues. 
It has represented the OAU as an observer in many UN proceedings 
(eg, ECOSOC, UNCTAD). The present staff of the Mission in- 
cludes an Executive Secretarv, and Assistant Executive Secretary, 
three administrative, and one service personnel; all of the staff are 
nationals of African countries. 


This bill results from the Administration’s desire to develop a closer 
working relationship with the OAU and to be responsive to repeated 
resolutions at annual OAU conferences requesting some form of official 
acknowledgment of the status of its Mission in New York, as well 
as to specific discussions with OAU representatives in New York con- 
cerning their desires for certain privileges and immunities. The bill 
would serve three principal United States objectives: it would im- 
prove the ability of the United States to obtain the cooperation and 
support of the OAU and its 41 members ‘at the United Nations, en- 
hance our bilateral relations with OAU members, and demonstrate 
concretely the Administration’s expressed concern about the problems 
of African countries... .? 


x% *% ® a a 


Public Law 93-149,3 approved by President Nixon on November 7, 1973, 
provides authority for the President to extend diplomatic privileges to 
Permanent Observers to the Organization of American States (OAS). 
The Act, which amends the Act of July 10, 1952,* reads, in relevant part, 


as follows: 
kd bs ® ha 1 


(b) The body of the Act is amended to read as follows: 


That, under such terms and conditions as he shall determine, the 
President is hereby authorized to extend, or to enter into an agree- 
ment extending, to the representatives of member states (other than 
the United States) to the Organization of American States and to 
permanent observers to the Organization of American States, and 


2 See HR Rer. No. 93-349, 93rd Cong., Ist Sess., 2-3 (1973). 
- 8 87 Stat. 560, 

466 Stat. 516; 22 USC 288¢. : 

5 The General Assembly of the OAS, by resolution AG/RES.50 (I-0/71), adopted 
April 23, 1971, established the status of Permanent Observers to the Organization and 
authorized the Permanent Council to set the criteria for this status. By resolution 
CP/RES.52 (61/72), adopted January 19, 1972, the Council provided that nonmember 
American states and those non-American states that participate in OAS programs were 
eligible to apply for this status, See HR Rep, No, 93-496, 93d Cong., Ist Sess. (1973), 
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to members of the staffs of said representatives and permanent ob- 
servers, the same privileges and immunities, subject to corresponding 
conditions and obligations, as are enjoyed by diplomatic envoys ac- 
credited to the United States. ; 


Representation (13 Whiteman’s Digest, Ch. XXXVIII, §14) 


The United Nations General Assembly, on December 6, 1973, decided 
by a vote of 53-50-21 to defer until its 29th session the question of Khmer 
representation at the United Nations. A 33-power draft would have had 
the effect of giving the seat held by the Government of the Khmer Re- 
public (headed by Lon Nol) to the purported government of which Prince 
Norodom Sihanouk is ostensibly the head. The Department of State, in 
a legal analysis of the matter, outlined the reasons for U.S. opposition to 
the dreft in the terms set forth below. 

After citing Article 4, paragraph 1 of the UN Charter, and Secretary- 
General Trygve Lie’s memorandum of March 1950 on representation in 
the United Nations, the U.S. brief said that “the question .. . is not one 
of recognition, which may involve a variety of political and other sub- 
jective factors, but rather one of the objective realities of effective authority 
and ability to fulfill the obligations of the Charter on behalf of the Mem- 
ber State.” 

With respect to effective authority and ability to fulfill Charter obliga- . 
tions, the U.S. analysis said: 


The Government of the Khmer Republic has never ceased to main- 
tain its clear control of the machinery of government, of the great 
majority of the population, and of the crucial urban areas and terri- 
tories in which the greatest portion of the economic, social and po- 
litical life of the Cambodian people takes place. It is thus in a posi- 
tion to “command the resources and direct the people” of the state 
and consequently to carry out the obligations of Cambodia under 

- the United Nations Charter. 


It is true that insurgent forces have disrupted government control, 
in the military sense, of some parts of the territory of Cambodia. 
However, the territory in question is primarily rural in character. 
The areas of central importance to the main functions of government 
and the social patterns of Cambodian life, as well as the major markets 
and ports, are clearly under full government control. It should also 


1UN SCOR. Surre., Jan. l~May 31, 1950, at 22-23. The Secretary-General’s memor- 
andum said, in part: 

... It is quite possible that a situation (involving two rival governments) will 
occur again in the future and it is highly desirable to see what principles can 
be followed in choosing between the rivals. ... 

It is submitted that the proper principle can be derived by analogy from Ar- 
ticle 4 of the Charter. This Article requires that an applicant for membership 
must be able and willing to carry out the obligations of membership. The ob- 
ligations of membership can be carried out only by governments which in fact 
possess the power to do so. Where a revolutionary government presents itself 
as representing a state, in rivalry to an existing government, the question at issue 
should be which of these two governments in fact is in a position to employ the 
resources and direct the people of the state in fulfillment of the obligations of 
membership. In essence, this means an inquiry as to whether the new govem- 
ment exercises effective authority within the territory of the state and is habitually 
obeved by the bulk of the population. 
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be noted that even in those areas under the military control of insur- 
gent forces, a part of the population retains its allegiance to the gov- 
ernment of the Khmer Republic. This is manifested by. the fact that 
the thousands of refugees who flee the fighting in contested zones 
go ony ‘to territories in which the government has clear military 
control. 


Moreover, the fact that government control of certain parts of the 
territory of Cambodia has been interrupted by insurgent forces has 
no necessary relationship to the question of the degree of effective 
authority exercised by the Sihanouk “Government.” That entity, 
which has long had its base in a foreign capital far distant from the 
territory of Cambodia, has not even demonstrated its control over 
the insurgent forces operating in Cambodia. Nor is there any indica- 
tion that that entity controis any sort of administrative machinery 
which might exercise governmental authority in territory under the 
military control of insurgent forces. Thus, there has not been the 
slightest showing that the Sihanouk “Government” either has “effec- 
tive authority within the territory of the state” or “is habitually obeyed 
by the bulk of the population.” ? 


The United States concluded that under these circumstances, “accep- 
tance of the Sihanouk ‘Government’ as the representative of Cambodia 
in the United Nations would constitute a dangerous precedent which 
would conflict with important Charter principles and could only weaken 
the Organization.” 

The United States brief also cited Article 2(2) of the Charter, and said 
that that provision and Article 4(1) were mutually reinforcing in this con- 
text: “For the Organization to eccept as representatives of members en- 
tities not in a position to meet Charter obligations to others could only 
weaken the Charter by giving it the character of a ‘paper’ commitment.” 

The United States analysis also characterized the 33-power proposal 
as a violation of Article 2(7) of the Charter, which provides, in part, that 
“Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domestic 
jurisdiction of any state... .” The United States argued on this point 
as follows: | 


This provision sets forth in legal terminology the basic principle of 
non-interference in the internal affairs of a state, a principle.of cru- 
cial importance to the continued vitality of the organization. Noth- 
ing could be more inconsistent with this principle than an effort by 
members of the organizaticn to influence the outcome of a struggle 
for civil control of a member state through decisions as to who repre- 
sents that member state. For the organization to be used in this way 
would create a very serious precedent of involvement in the internal 
affairs of a member state for political reasons. The only way to avoid 
this very dangerous path is for the organization to adhere in its de- 
cisions on representation questions to the objective criteria of effec- 
tive authority set forth above. For the organization to seat, in place 
of an established government, a paper “government” which has its 
base outside the territory of the member state it purports to repre- 


2 Dept. of State telegram No. 236327 to United States Embassy Helsinki, Dec. 3, | 
1973. Dept. of State File No. PFOR, UN, CB, FI. 
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sent, and which has made no showing of effective authori-y over the 
population or control of any sort of government machinsry, would 
be a clear and dangerous departure from the objective standards to 
which the organization must adhere if it is to avoid being drawn into 
every situation of internal civil strife in which other member states 
choose to take an interest. : 


Financing (13 Whiteman’s Digest, Ch. XXXVIII, §16) 


The United Nations General Assembly, on December 11, 1973, approved 
Resolution 3101 (XXVIII), sponsored by Brazil and 36 other states, ap- 
propriating $30 million for the first six months of the 1973 United Nations 
Emergency Force (UNEF) for the Middle East and establishing a special 
system of assessment. The United States supported the resolution, which 
assesses the expenses of the force as follows: (1) the five permanent mem- 
bers of the Security Council are to pay a total of $18,945,000—about 15 
percent more than their rates under the regular assessment scale. The 
U.S. share for the six-month period is $8,668,100 or 28.894 percent of the 
total; (2) a second group of 23 listed as economically developed states 
will pay a total of $10,434,000—this is at their regular assessment rates; 
(3) 25 less developed countries are to pay a total of $15,000—-.0 percent 
of their regular rate; and (4) the remaining 82 members will par $606,000 
—20 percent of their regular rates. The resolution provides that if UNEF 
-is continued beyond six months, the expenses, not to exceed $5 million a 
month, will be apportioned according to the same scheme. Tne resolu- 
tion also invited voluntary contributions to UNEF in cash, services, and 
supplies. The People’s Republic of China did not participate in the vote 
and maintained its position that it would not contribute to UNEF. 

The UN Security Council, in Resolution 341, passed on October 27, 
1973, approved the Report of the Secretary-General on UNEF? which, 
inter alia, stated that “The costs of the Force shall be considered as ex- 
penses of the Organization to be borne by the Members in accordance - 
with Article 17, paragraph 2, of the Charter.” | 

Amendments to the 37-power draft resolution ? were also put forward. 
One submitted by Cuba and the Yemen Arab Republic è would have ex- 
-empted from the assessment those states whose economy suffered “because 
of the military aggression and occupation of their territories.” Aa amend- 
ment by the Soviet Union + would have kept the same top and bottom. 
assessment groups, but would have provided five rather than two inter- 
mediate groups and levied a much higher proportion of the totel against 
western states. Both amendments were withdrawn by their sponsors, 
who pledged support for the 37-power draft, before the vote in the Fifth 
Committes. 

In the Fifth Committee on November 21, 1973, John H. Buchanan, Jr., 
Member of Congress and U.S. Representative in Committee V, made a 


1UN Doe. $/11052/Rev.1; 68 AJIL 195 (1974); 12 ILM 1539 (1973). 
2-UN Doc, A/C.5/L.1130/Rev.1, Nov. 15, 1973. 

3 UN Doc. A/C.5/L.1135, Nov. 16, 1973. . l i 
4 UN Doc. A/C.5/L.1137, Nov, 20, 1973. ; E 
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statement with respect to UNEF financing. He said in part: ° 


. .. my Government would have preferred that the Force be fi- 
nanced under the regular scale of assessments. That scale is in itself 
a compromise solution to the varying points of view held by the total 
membership of this Organization. However, in a spirit of compromise, 
my Delegation at an early date recognized that this approach to 
financing the Force would not be widely acceptable. Furthermore, 
we understand that the permanent members of the Security Council, 
who have special responsibilities under the Charter for the mainte- 
nance of international peace and security, are asked to accept a 
financial burden greater than that imposed under the regular scale of 
assessments. 


We concluded, therefore, that the 35-power draft resolution, while 
it did not take cognizance of all of my own Government’s views, did 
incorporate certain principles which have been operative at one time 
or another in maintaining similar operations such as UNEF. Fore- 
most among these is that of “collective responsibility” of all Members. 
The 35-power draft resolution is founded on this concept. This point 
was made explicit by Ambassador Da Mota [of Brazil] when he in- 
troduced the draft resolution. As I mentioned a moment ago, my 
Delegation is prepared to support this draft resolution in a spirit of 
compromise and in light of the particular ad hoc nature of the opera- 
tion it is designed to finance. It is, in a sense, a “compromise of a 
compromise,” | 


The balance of the draft resolution is extremely delicate. In the 
final analysis, it is not a fully “objective scale” for apportioning UNEF 
costs and based solely on national income data; rather, it is a “peace 
and security” scale designed to meet a particular need. The draft 
establishes an approach on the basis of which my Government will 
be able to continue its longstanding support of the United Nations in 
the field of peacekeeping. 


Turning to the various amendments which have been proposed, my 
delegation would be remiss if it did not express serious concern that 
these amendments, if adopted, would threaten to destroy the “deli- 
cate balance” found in the draft resolution before us and thus call 
into question its acceptability to many Members. If this Committee 
cannot find it possible to adopt a resolution which incorporates the 
concept of “collective responsibility” for all in an acceptable manner, 
the future role of the United Nations in establishing and maintaining 
a peacekeeping force such as UNEF could be undermined and preju- 
diced. In the final analysis, perhaps what all delegations face here— 
and a point on which they should reflect—is whether or not the United 
Nations as an organization of Member States can, when the need 
arises and its Members are called on to act collectively, rise above the 
injection of divergent and distracting political arguments to reach an 
agreement which will preserve this Organization’s role, not only in 
the et UNEF operation but in future peacekeeping operations 
as well. 


.. . we have heard various rationales put forward by a number of 
delegations to justify the nonacceptability of collective responsibility 
of all Members in financing UNEF. Under the 35-power draft reso- 


SUN Doe. A/C.5/SR.1606, Nov. 21, 1973, at 13-17; see also Press Release US-UN 
114 (73), Nov. 21, 1973, at 3-4 and 70 Derr. Stare BuLL. 29 (1974) for full text. 
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lution, it appears to my Delegation that the various principles ‘in- 
corporated in previous General Assembly resolutions on UNEF and 
ONUC, as well as those dealing with certain principles regarding 
peacekeeping forces in general, have been adhered to. In particular, 
the five principles incorporated in Resolution 1874 (S-IV) ° have been 
taken into account in the draft resolution before us. Alleged inability 
to help finance the Force cannot be a justifiable basis for rejecting 
the concept of collective responsibility since, in fact, a great number 
of Member States will be required to contribute only a few thousand 
dollars. “Special consideration” already has been given to all de- 
veloping Member States, including those which would be permitted 
to opt out of the assessment scale if the amendment co-sponsored by 
Cuba and Yemen (A/C.5/L.1135) was to be adopted. That amend- 
ment raises issues which are not germane to the obligation of this 
Committee to determine the means of financing decisions taken by 
the Security Council. It clearly is not for the Fifth Committee to 
make political judgments which the Council itself did not make: My 
Delegation is strongly opposed to this amendment. We are also op- 
posed to the amendment submitted by the Soviet Union in document 
A/C.5/L.1137, which would, in effect, reject the compromise, which 
has been worked out so carefully by the 35 co-sponsors of the draft 
resolution contained in A/C.5/L.1130/Rev.1. We also would have 
difficulties with any other amendments in view of the delicate balance 
of the draft resolution. 


TREATIES 


Negotation and Conclusion (14 Whiteman’s Digest, Ch. XLII, §§3-6) _ 


George H. Aldrich, Acting Legal Adviser of the Department of State, 
wrote a memorandum on October 15, 1973, setting forth an analysis of 
the delegation of functions of the Secretary of State.t Included in the 
memorandum is a review of the Secretary’s functions with respect to 
treaties and the problems associated with the delegation of such functions. 
The following are excerpts: 


In the treaty field there are a number of functions that have invari- 
ably been performed by the Secretary of State, not necessarily be- 
cause they are required by legislation but because they have long 


6 General Assembly Resolution 1874(S-IV), June 27, 1963, incorporates the follow- 
ing five principles on the financing of peacekeeping operations: 


(a) The financing of such operations is the collective responsibility of all Mem- 
ber States of the United Nations; 

(b) Whereas the economically more developed countries are in a position to 
make relatively larger contributions, the economically Jess developed countries 
have a relatively limited capacity to contribute toward peacekeeping operations 
involving heavy expenditures; ' 

(c) Without prejudice to the principle of collective responsibility, every effort 
should be made to encourage voluntary contributions from Member States; 

(dì) The special responsibilities of the permanent members of the Security 
Council for the maintenance of peace and security should be borne in mind in 
connection with their contributions to the financing of peace and security opera- 
tions; | . l 

(e) Where circumstances warrant, the General Assembly should give special 
consideration to the situation of any Member States which are victims of, an 
those which are otherwise involved in, the events or actions leading to a peace- 
keeping operation. 

1 Dept. of State Memorandum to Mr. Paul Washington, Office of the Secretary, from 
Mr. George H. Aldrich, Acting Legal Adviser, Oct. 15, 1973. 
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- been performed throughout the world by the heads of Foreign Offices 
or Departments of State. I would not go so far as to say that none 
of those functions is non-delegable but will set forth the considera- 
tions pertaining to each of thcse functions. Any consideration of a 
deviation from long-established and universally recognized practices 
should take into account the political relations with the other country 
or countries concerned in each instance. | 


1. Counter-signature by the Secretary of State of treaty documents 
signed by the President and sealed with the seal of the United States. 
The treaty documents issued by the President, to which the seal is 
attached and which are counter-signed by the Secretary of State are: 


(1) Presidential full powers authorizing negotiations and signa- 
ture; 
(2 

(3 
The law provides that the Secretary of State shall have custody of 
the Seal of the United States (4 USC 42), but counter-signature is 


not mentioned in the law and is more a matter of custom and practice 
that has long been regarded as a function of the custodian of the Seal. 


Ratifications of treaties; and 
Proclamations of treaties. 


Full powers and ratifications signed by Heads of State or Heads of 
Government and bearing the seal of the State are invariably counter- 
signed by the head of the Foreign Office or the Department of State 
of a country. As these instruments must be accepted by representa- 
tives of foreign governments, some embarrassment might be occa- 

-sioned by digression from long and widely established international 
practice. 


2. Treaty ceremonies, such as signature of treaties and other im- 
portant international agreements, the exchange of instruments or rati- 
fication of bilateral treaties, and, in the case of especially important 
multilateral treaties, the deposit of the United States instrument of 
ratification, especially where the treaty is one for which there are 
three depositaries and the Ambassadors of the other two depositaries 
take part, have customarily been participated in by the Secretary of 
State. . . 


Participation by the Secretary is a recognition of the importance 
of the treaty involved and is a courtesy to the representatives of the 
other governments participating. 


Participation by some other officer of the Department of State in 
these ceremonies would not affect the validity of the treaty but might 
be taken as indifference regarding the importance of the treaty in- 
volved and, in the absence of apparently compelling circumstances, 
possibly a discourtesy to the other governments concerned. 


In some instances, especially in the case of multilateral treaties, 
participation by the Secretary may be urged by those most immedi- 
ately concerned with a view to encouraging high-level participation 
by other governments and emphasizing the importance which the 
United States attaches to the treaty involved. 


3. Full Power instruments authorizing negotiation and signature of 
treaties and, in very few instances, other international agreements, are 
issued under authority delegated- in 1968 by the President to the 
Secretary of State or, in his absence, the Acting Secretary. 
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Any delegation of the authority to issue Full Power instruments 
would require a new delegation of authority by the President. Such 
further delegation could create some embarrassment in obtaining 
recognition of full powers by representatives of other governments 
signing treaties with the United States. Under general international 
practice, the only individuals recognized as having authority by reason 
of their position to issue full power instruments are Heads of State, 
Heads of Governments, and Ministers for Foreign Affairs. 


4. Reports submitting treaties to the President with a view to their 
transmission by him to the Senate for advice and consent have in- 
variably been signed by the Secretary of State or the Acting Secre- 
tary. Any deviation from this practice would seem to require prior 
consultation with the President. It may be that any limitation of the 
Secretary's signing such reports to only those treaties considered espe- 
cially significant could adversely affect political relations with some 
countries. 


War POWERS OF THE PRESIDENT AND THE CONGRESS 


The War Powers Resolution of 1973 (P.L. 93-148) was enacted into law 
on November 7, 1973, without the approval of the President. The Reso- 
lution (H.J. Res. 542) was vetoed by President Nixon on October 24, 1973, 
but Congress voted to override the veto on November 7.1 

President Nixon’s veto message of October 24, 1973, characterized the 
War Powers Resolution as both “unconstitutional and dangerous to the 
best interests of our Nation.” ? The veto was overridden in the House 
by a vote of 284-135, and in the Senate by 75-18. 

Senator J. William Fulbright, Chairman of the Senate Committee on 
Foreign Relations, wrote a letter to Secretary of State Kissinger on No- 
vember 30, 1973, inquiring whether the Department believed that the War 
Powers Resolution of 1973 superseded the legislative restrictions on en- 
gagement by U.S. military: forces in hostilities in Indochina.* 

In his reply, dated December 6, 1973, Secretary Kissinger, said that 
“It is our opinion that the War Powers Resolution does not supersede or 
otherwise modify those legislative restrictions. I understand that this 
is consistent with the weight of Congressional interpretation of this Reso- 
lution.” ë In a press conference the same day, Secretary Kissinger said 
that “Our Legal Adviser has concluded that the war powers legislation 
does not supersede any existing legislation ... [and] any military action 
that would be contemplated would be taken only in accordance with the 
provisions of both the Joint Resolution and existing legislation—in other 
words, would be fully discussed by the Congress.” ° 


' 1 Text in Official Documents section infra pp. 372-76; also in 12 ILM 1521 (1973). 
2119 Cone. Rec. H9400-01 (daily ed, Oct. 25, 1973). ; l 
8 Id., 19641-61 and 20093-116 (daily ed. Nov. 7, 1973). 
4PL, 93-50; P.L. 93-52, as extended by P.L. 93-118 and 93-124; P.L. 93-126; and 
P.L. 93-155. . : 
5 For the exchange of letters, see Dept. of State File No. DEF 1 US. 
8 69 DEPT. STATE Bui. 758 (1973). 


Jupicia, DECISIONS 


ALONA E. Evans 


Tapon- Gibea effect—act of state—trademark in- 
fringement—Bretton Woods Agreement—Hickenlooper Amendment 


MENENDEZ v. SAKS AND Company. 485 F.2d 1355. 
U.S. Court of Appeals, 2d Cir., September 24, 1973. 


On September 15, 1960, the Cuban Government expropriated without 
compensation the business and assets of the five leading manufacturers 
of high-grade Havana cigars and placed “interventors” in charge of these 
enterprises! The five firms were organized under Cuban law, and most 
of the stockholders, officers, directors, and partners were Cuban nationals. 
Cigars manufactured by these firms, carrying trademarks registered in the 
United States, had been sold for many years to importers in the United 
States, principally to appellants-defendants.2, The importers paid for the 
cigars in dollars by checks payable to the Cuban exporter, or to a New 
York bank acting as the exporter’s collecting agent, or to the order of the 
exporter and/or the New York collecting bank. Payments were sent. by 
the New York banks to Banco Nacional de Cuba which then credited the 
exporters’ peso accounts in their own Cuban banks. Following expro- 
priation, the majority of the persons who owned or controlled the five 
firms fled to the United States. The interventors continued to manufacture 
cigars and to export them under the registered trademarks to the same im- 
porters in the United States. The importers paid for the cigars shipped 
prior to intervention through the usual channels but did not pay for most ` 
of the cigars received after intervention. The cigar trade diminished after 
February 1961; in February 1962, the United States placed an embargo 
on trade with Cuba. 

On coming to the United States, the owners began actions to enjoin the 
importers from infringing the owners’ U.S. trademarks and to recover on 
the shipments from their factories in Cuba of cigars bearing their trade- 
marks, In F. Palicio y Cía., S.A. v. Brush & Bloch,’ Judge Bryan’ held. 
that according to the act of state doctrine, reaffirmed in Banco Nacional 
de Cuba v. Sabbatino,* the interventors had title to expropriated property 
located in Cuba and owned by Cuban nationals, The interventors were 
entitled to pursue their claims for debts owed them by the importers for 
shipments made after September 15, 1960. The court also held that the 


1 Menendez, Garcia y Cia., Ltda., F. Palicio y Cia., S.A., Tabacalera José L. Piedra, 
S.A., Por Larranga, $.A., Cifuentes y Cia. (hereinafter referred to as “owners” ). 

2 Saks and Co., Faber, Coe & Gregg, Alfred Dunhill of London (hereinafter referred 
to as “importers” ). 

8256 F.Supp. 481 (S.D.N.Y. 1966), afd. 375 F.2d 1011 (2d Cir. 1966), cert. den. 
sub nom. Brush v. Republic of Cuba, 389 U.S. 830 (1967); 61 AJIL 601 (1967). 
- 4 376 U.S. 398 (1964); ee AJIL 779 (1964), 
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owners were entitled to pursue their claims for trademark infringements. 
After final judgment was entered in Palicio, the owners consolidated their 
actions and brought actions for trademark infringement and unfair com- 
petition, The interventors entered the case as additional parties plaintiff 
and brought claims for the amounts owed on postintervention shipments. 
They also sought to recover proceeds from preintervention shipments, 
despite a contrary agreement which they had made during the Palicio 
litigation. 

After trial of the various claims, cross-claims, and counter claims in- 
volved in this case, Judge Bryan held on the merits that the owners were 
entitled to preintervention proceeds because the accounts receivable from 
the importers did not constitute part of the expropriated property. The 
importers were liable to the owners for the payments which the importers 
had made to the collecting banks which were the agents of the inter- 
ventors. The court held that the importers were liable to the interventors 
for payment of post-expropriation shipments of cigars. The importers 
were entitled, however, to an offset and affirmative judgment against the 
interventors for the payments which the importers had mistakenly made 
to the collecting banks, hence to the interveniors, rather than to the owners 
for the preintervention shipments. Finally, the court found that the 
owners trademark rights had been infringed by both the importers and 
the interventors but held that injunctive relief, damages, or an accounting 
of profits were not in order in the circumstances. | 

All parties appealed from the District Court’s judgments. The Court of 
Appeals for the Second Circuit affirmed the lower court’s decision on all 
issues except the court’s allowance of the importers’ counterclaims against 
the interventors. The decision below was modified so as to allow the im- 
porters’ counterclaims for reimbursement for the payments of the preinter- 
vention shipments up to the limit of the interventors’ claims for payment 
for the postintervention shipments. 

Examining, first, the rights of the owners and the interventors regard- 
ing payments for the preintervention shipments, Circuit Judge Mansfield 
found that the interventors claim was barred by the Palicio judgment. 
It-was also barred by the rule of Republic of Iraq v. First National City 
Bank: ° 


Application of the principles of that case here satisfies us that since 
the owners’ accounts receivable had their situs in the United States 
rather than in Cuba at the time of intervention and since the Cuban 
government's purported seizure of them without compensation is 
contrary to our own domestic policy, the act of state doctrine does not 
apply, the confiscation was ineffective, and the interventors’ claim 
must be rejected. The owners rather than the interventors therefore 
remain entitled to collect these accounts." 


The interventors’ effort to distinguish the instant case from Republic of 


5 Menendez v. Faber, Coe & Gregg, Inc, 345 F.Supp. 527 (S.D.N.Y. 1972); 67 


AJIL 338 (1973). 
6353 F.2d 47 (2d Cir. 1965), cert. den. 382 U.S. 1027 (1966); 60 AJIL 592 (1966). 


7485 F.2d 1355, 1364. 
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Iraq on the ground that the former concerned intangible property (ac- 
counts receivable) whereas the latter concerned tangible property (bank 
account) was found by the court to be without merit. The issue here 
was the power to enforce the payment of a debt. The court also dis- 
counted interventors’ argument that the District Court should have re- 
quired. the application of Cuban currency control regulations to the 
owners’ claims, which would have resulted in payment in pesos thus avoid- 
ing a windfall to the owners at Cuban expense, The court found no evi- 
dence that the parties had agreed upon payments in pesos or on payments 
to be made in Cuba. Circuit Judge Mansfield observed: 


The currency regulations applied only after the dollars were received 
by the owners. The regulations, in turn, depended for their effective- 
ness upon the Cuban gcvernment’s control over the owners which it 
lost when they fled to the United States. As between the owners 
and the importers the former had at all times a valid contract right © 
to receive payment in dollars, which we hold to be enforceable in 
our courts.® 


With regard to the windfall argument, the court said: 


The broad question of whether extraterritorial effect should be given 
to a foreign government's currency controls is not to be resolved on 
the basis of what the effect will be in a particular case but upon basic 
olicy grounds. Currency controls are but a species of revenue 
aw. ... As a general rule one nation will not enforce the revenue 
laws of another, ... at least in the absence of an agreement between 
the nations involved to do so, ... While Article VIII of the Bretton 
Woods Agreement ° evidenced a commitment on the part of signatory 
nations to enforce each other’s exchange controls as a matter of inter- 
national cooperation, ... and in several cases American courts have 
given effect to a foreign nation’s currency regulations as long as it 
remained a participating member in the Bretton Woods Fund Agree- 
ment, compare Perutz v. Bohemian Discount Bank, 304 N.Y. 533, 110 
N.E.2d 6 (1953), and Confederation Life Association v. Ugalde, 164 
So.2d 1 (Fla. 1964), [59 AJIL 160 (1965)] with Pan American Life 
Insurance Co, v. Blanco, 362 F.2d 167 (5th Cir. 1966), [61 AJIL 211 
(1967) ] and Stephen v. Zivnostenska Banka National Corporation, 51 
Misc.2d 45, 140 N.Y.S.2d 323, aff'd, 286 App.Div. 999, 145 N.Y.S.2d 
310 (1955). Cuba has long since withdrawn from the Fund Agree- 
ment. ‘Cuba cannot, therefore, predicate its attempted enforcement 
of its currency regulations upon any treaty or international agreement 
with the United States.* : 


As for the importers’ contention that they were not liable to the owners 
for the preintervention payments which they had made to the collecting 
banks, hence to the interventors, the court sustained the District Court’s 
decision that in the absence of evidence showing that the owners hed 
objected to this process the importers’ liability to the owners for these 
payments continued. | 
. The importers’ liability to the interventors for payment of the postinter- 
vention shipments was accepted by all. The District Court, however, had 


8 Ibid., 1366 (emphasis by court). 260 Stat. 1401; TIAS 1501; 2 UNTS 39. 
_ 10485 F.2d 1355, 1366-67. . 
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allowed the importers’ counterclaims against the interventors for their 
payments for the preintervention shipments. The interventors argued that 
the evidence was insufficient to show that they had actually received 
these payments, and, in the alternative, that under the act of state doc- 
trine a judgment for amounts paid by mistake for the preintervention 
shipments could not be issued against representatives of the Cuban Gov- 
ernment, This argument was based upon the theory that the interventors’ 
refusal to acknowledge the importers’ request for return of the preinter- 
vention payments constituted an act of state. The Court of Appeals did 
not dispute the lower court's finding that the interventors had received 
the payments for the preintervention shipments. As for the interventors’ 
recourse here to the act of state doctrine, Circuit Judge Mansfield dis- 
agreed with Judge Bryan’s conclusion that “it is unnecessary to reach the 
somewhat troublesome question as to applicability of the Hickenlooper 
Amendment, for the interventors’ act of state argument, based on Sab- 
batino and French,“ is unsound and unsupportable.”?* The Court of 
Appeals took the view that it had not been shown below that the act of 
state doctrine could not be applied to a quasi-contractual claim based 
on a theory of unjust enrichment. The court observed: 


[O]ur Executive Branch could be just as embarrassed by judicial en- 
forcement of an implied obligation repudiated by a foreign govern- 
ment as by the adjudication of rights arising out of an express contract 
or a confiscation of American-owned property within the territorial 
control of the foreign sovereign. Both issues are sensitive. In the 
absence of clear standards of international law which have been ac- 
cepted by the foreign government, the possibility of contradicting our 
Executive Branch in its conduct of foreign relations is readily ap- 
parent. i 


The court was not satisfied that the interventors obligation to repay the 
importers arose in New York; the situation was quite the contrary. 


Since the funds were received and retained by the Cuban interven- 
tors rather than by the New York collecting banks and the demand 
was made on the interventors (not on the banks) the obligation arose 
in Cuba. Indeed were it not for the voluntary appearance of the 
interventors and the Cuban government in this action only the courts 
of Cuba, where the interventors are located, would have had the 
power to enforce the quasi-contractual obligation. According to the 
criterion recognized by us in Republic of Iraq, therefore, i.e., the 
power to compel payment, the situs of the implied obligation was 
in Cuba.** 


Moreover, the interventors’ repudiation of their obligation to return the 
funds to the importers constituted an official act of the Cuban Govern- 
ment as the interventors were its agents; to qualify as an act of state, it 


did not have to be formally decreed. 
The importers’ argument that the Hickenlooper Amendment to the 


11 Frer.ch v. Banco Nacional de Cuba, 295 N.¥.S.2d 433 (Ct.App.N.¥. 1968); 63 


AJIL 640 (1969). 
12 345 F.Supp. 527, 545. 13 485 F.2d 1355, 1370. 


24 Ibid, 
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Foreign Assistance Act of 1964,5 barred the interventors from invoking 
the act of state doctrine was rejected by the court on the basis of the 
holding in Banco Nacional de Cuba v. First National City Bank ** to the 
effect that the Hickenlooper Amendment was only intended to apply to 
“a claim of title or other right to property” owned by an American national 
which had been expropriated by a foreign government in violation of in- 
ternational law, a position with which the Supreme Court agreed in its 
subsequent review of this case." Here, the importers’ counterclaims could 
not be described as a claim of title or right to property nor did the re- 
pudiation constitute a “confiscation or other taking” within the meaning 
of the Hickenlooper Amendment; consequently, the interventors could 
properly invoke the act of state doctrine relative to their refusal to return 
the importers’ payments on the preintervention shipments. 

It did not follow from this analysis, however, that the importers were 
barred from enforcing their counterclaim against the interventors. The 
Supreme Court’s holding in Banco Nacional de Cuba v. First National City 
Bank reflected the opinion of the Legal Adviser of the Department of 
State that ordinarily the act of state doctrine should not be understood 
to bar consideration of a defensive counterclaim or setoff limited to the 
amount for which a foreign government was suing in a U.S. court in a | 
factual situation involving both parties.4® Circuit Judge Mansfield said: 


Based upon our analysis of this case [before us] in the light of the 
varying views asserted by the justices in First National City Bank we 
are persuaded that, while the issue can hardly be resolved with crystal 
clarity, a majority of the Supreme Court, if the members adhered 
to the views there stated, would uphold the importers’ counterclaims 
in the present case up to the limits of the respective claims asserted 
against them by the interventors. Application of the principles of 
Bernstein and Republic of China ® would mandate such a result. 
Careful examination of the facts according to the principle advocated 
by Justice Powell would call for the same result, especially since the 
counterclaim here, unlike that in First National City Bank, arises out 
of a course of dealing with respect to the same subject matter (sale 
of Cuban-manufactured cigars) between the same parties or their 
successors. Indeed, the equities here balance much more heavily in 
favor of the importers than in the First National City Bank case where 
the counterclaim arose out of a wholly unrelated factual context. 
The effect may be to give the importers a preference over other vic- 
tims of Cuban expropriations. However, since this consideration was 
not found to be of SE persuasiveness by the Supreme Court 
we deem it insufficient to tip the balance here.** 


15 22, U.S.C. §2370(e)(2). 

16 431 F.2d 394 (2d Cir. 1970); 65 AJIL 195 (1971). 

17 406 U.S. 759 (1972); 66 AJIL 856 (1972); footnote by court (other footnotes 
omitted. ) 

18 See, Appendix, for text, Banco Nacional de Cuba v. First National City Bank, 
442 F.2d 530 (2d Cir. 1971). 

19 Bernstein v. N.V. Nederlandsche-Amerikaansche, 210 F.2d 375 (2d Cir. 1954) 
(cited by court). 

20 National City Bank v. Republic of China, 348 U.S. 356 (1955) (cited by Court). 

21 485 F.2d 1355, 1873-74. l l 
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Finally, the Court of Appeals affirmed the District Court’s order that 
‘the importers pay prejudgment interest to the interventors on the amounts 
due on the postintervention shipments from the commencement of Palicio. 
The court did not disturb the holding of the District Court regarding the 
status of the owners’ trademarks. 


Extradition—statute cf limitations—definition of “fleeing from justice” 


HIRAD V. FERRANDINA. 486 F.2d 442. 
U.S. Court of Appeals, 2d Cir., October 24, 1973. 


India requested the extradition of the accused, a former Judge Advocate 
General of the Indian Navy, on a charge of embezzlement from the Naval 
Prize Fund, a fund consisting of proceeds from naval prizes of war cap- 
tured in World War II, which the United Kingdom had granted to the 
Government of India. The request was made pursuant to the terms of 
the 1931 Extradition Treaty with the United Kingdom to which India had 
succeeded.t The alleged acts of embezzlement had taken place between 
1959 and 1961. The accused left India in 1966 and, after residing in 
Switzerland and Israel, came to the United States, where he was admitted 
for permanent residence. Petitioning for writs of habeas corpus, the ac- 
cused contended that the extradition request was barred by the five-year 
statute of limitations provided in 18 U.S.C. §3282.2 On the other hand, 
according to 18 U.S.C. §3290, “[nJo statute of limitations shall extend to 
any person fleeing from justice.” The District Court held that 49 of the 
52 charges against the accused, embodied in the extradition request, were 
barred by the statute of limitations because with respect to them five years 
had passed while the accused was still in India. On three counts, how- 
ever, the court held that §3290 applied because of his departure from 
India. The court denied the petitions. On appeal, the Court of Appeals 
reversed this decision and remanded the case for findings on the-issue of 
the accused's intent in leaving India. 

Considering the question of whether the accused’s intent to flee had 
to be proved before the statute of limitations could be tolled, Circuit 
Judge Hays pointed out that there was a conflict among several of the 
Circuits on this point. The Fifth and First Circuits required that intent 
to flee the place of the alleged offense in order to avoid arrest or prosecu- 
tion must be shown while the Eighth and District of Columbia Circuits 
read §3290 as applying to absence from the place of the offense. Circuit 
Judge Hays said: 


This court has never directly passed on the issue. We now hold on 
the basis of the plain language and the purpose of Section 3290 that 
the government must show an intent to flee from prosecution or arrest 
before the statute of limitations is tolled . . . [I]t does not appear to us 
to be unreasonable to provide for tolling of the statute of limitations 


1 47 Stat. 2122; TS 849; 163 LNTS 59. 

2 Section 3282 provides: “Except as otherwise expressly provided by Jaw, no person 
shall be prosecuted, tried, or punished for any offense, not capital, unless the indict- 
ment is found or the information is instituted within five years next after such offense 
shall have been committed.” 
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when a person leaves the place of his alleged offense to avoid prose- 
cution or arrest and for not tolling the statute when a person without 
such purpose of escaping punishment merely moves openly to another 
place of residence.’ 


Extradition—definition of extraditable offense—parole violation - 


McGann v. U.S. Boarp oF Parore & M. R. Hocan, Warpven, 488 F.2d 39. 
U.S. Court of Appeals, 3d Cir., November 14, 1973." 


Appellant was convicted on a charge of bank robbery in the District 
of Maryland and was sentenced to twenty years’ imprisonment in 1954. 
In the following year, he pleaded guilty to bank robbery in the Southern 
District of New York and was sentenced to twenty years, later reduced 
to nineteen years, to run concurrently with the Maryland sentence. In 
1966 he was paroled on the Maryland charge on condition that he would 
stay in the Southern District of New York during the remaining 2,950 days 
of his Maryland sentence. In 1969 appellant was charged with violation 
of his parole by reason of having left the Southern District of New York 
without permission. When he was found in Jamaica, the United States 
requested his extradition on the charge of bank robbery. Extradition 
was granted. After a hearing before the U.S. Board of Parole, appellant’s 
parole was revoked. He sought his release from prison on a writ of 
habeas corpus, arguing inter alia that he had been illegally extradited 
from Jamaica and was being illegally imprisoned in the United States. 
The District Court denied the petition. The Court of Appeals affirmed 
this decision. 

In a per curiam opinion, the Court of Appeals held that appellant had 
been properly extradited as a fugitive convicted of a treaty offense, ob- 
serving that according to Johnson v. Browne,” the court was not empow- 
ered to review a foreign extradition magistrate’s decision. Appellant also 
challenged his incarceration on the theory that he was being held for an 
offense for which he had not been extradited in contravention of an ex- 
press provision to the contrary in the extradition treaty (Art. 7). The 
court pointed out that appellant was being held for the offense of bank 
robbery for which he had been convicted and that his viclation of the 
terms of the parole simply resulted in his being reimprisoned so as to 
complete his sentence. 


Arms export controls—export of “technical knowledge” 


Unitep States v. Donas-Botro. 363 F.Supp. 191. 
U.S. District Court, E.D. Mich., August 15, 1973, 


Defendants moved to dismiss an indictment charging them with con- 
spiracy to export arms and implements of war without the authorization 


8 486 F.2d 442, 444-45, 

* Text of decision provided by Judge Edward Dumbauld. l 

1 Eytradition Treaty between the United States and the United Kingdom, 1931, 
applicable to Jamaica, 1935, 47 Stat. 2122; TS 849; 163 LNTS 59. 

2 205 U.S. 309, 316 (1907) (cited by court). 
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of the Department of State. (22 U.S.C. §1934) Specifically, they were 
charged with arranging the transfer of a military armored amphibious 
vehicle from the Federal Republic of Germany to Portugal and disman- 
tling it there for use as a prototype for the manufacture of similar vehicles. 
Defendants contended that the six charges were barred by the five-year 
statute of limitations. (18 U.S.C. §3282) They also argued that the sixth 
charge of supervising the dismantling of the vehicle was not an offense 
under 22 U.S.C. §1934. The District Court denied the motion to dismiss. . 

The court found that only the sixth charge fell within the five-year 
statute of limitations. The issue was then whether the use of the tech- 
nical knowledge necessary to supervision of the dismantling process was 
an indictable offense under 22 U.S.C. §1934. The statute prohibited the 
export of “technical data.” Judge Joiner concluded that the definition of 
“technical data” provided in the regulations implementing §1934 com- 
prehended “technical knowledge,” thus making supervision of the dis- 
mantling process a prohibited act under this statute. Observing that this 
conclusion did not involve a violation of the First Amendment to the Con- 
stitution, Judge Joiner said: 


Although First Amendment rights are to be closely guarded, when 
matters of foreign policy are involved the government has the con- 
stitutional authority to prohibit individuals from divulging “technical 
data” related to implements of war to foreign governments. United 
States v, Rosen, 195 F.2d 583 (2d Cir. 1952), cert. denied, 344 U.S. 
838, 73 S.Ct. 20, 97 L.Ed. 652 (1952); Gorin v. United States, 312 
U.S. 19, 61 S.Ct. 429, 85 L.Ed. 488 (1941). 


Aliens—right to work—discrimination on basis of “national origin” 


Esprvoza v. Faran Manuracrurinc Co. 94 S.Ct. 334. 
U.S. Supreme Court, November 19, 1973. 


Petitioner, a Mexican national admitted to residence in the United States 
and married to a U.S. national; brought an action against defendant for 
violation of $703 of the Civil Rights Act of 1964, alleging that defendant’s 
denial of employment to petitioner because she was an alien constituted 
discrimination on the ground of national origin. According to $703, it 
is “‘an unlawful employment practice for an employer to fail or refuse to 
hire .. . any individual . . . because of such individual’s race, color, re- 
ligion, sex, or national origin?” 1 Petitioner exhausted her administrative 
remedies with the Equal Employment Opportunity Commission. The Dis- 
trict Court granted her motion for summary judgment, holding that by 
making citizenship a qualification for employment, defendant had violated 
§703.2. The Court of Appeals reversed on the ground that “national origin” 
did not comprehend citizenship. The Supreme Court affirmed this de- 
cision. 

1363 F.Supp. 191, 194. 

194 S. Ct. 334, 336 (1973) (quoted by court). 

2 343 F.Supp. 1205 (W.D. Texas 1971). 

8 462 F.2d 1331 (5th Cir, 1972). 


~~e 
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Examining the text of §703, Mr. Justice Marshall said: 


Certainly the plain language of the statute supports the result reached 
by the Court of Appeals. The term “national origin” on its face refers 
to the country where a person was born, or, more broadly, the country 
from which his or her ancestors came.* 


In his opinion, the legislative history of this section, insofar as there was 
any, supported his view. That Congress had drawn a distinction between 
“national origin” and “citizenship” was evident in the longstanding practice 
of the Federal Government to require U.S. citizenship as a qualification 
for Federal employment.’ 

The Court observed that in deciding for petitioner the District Court 
had relied heavily upon an interpretative guideline which had been issued 
by the Equal Employment Opportunity Commission and which provided: 


Because discrimination on the basis of citizenship has the effect of 
discrimination on the basis of national origin, a lawfully immigrated 
alien who is domiciled or residing in ths country may not be dscrimi- 
nated against on the basis of his citizenship... .° 


While accepting the general validity of this guideline, Mr. Justice Marshall 
did not find that it was relevant to petitioner’s complaint, because there 
was no evidence that defendant’s employment practices involved any dis- 
crimination against persons of Mexican origin who were American na- 
tionals. The Court said: | 


Indeed, the District Court found that persons of Mexican ancestry 
make up more than 96% of the employees at the company’s San An- 
tonio division, and 97% of those doing the work for which Mrs. 
Espinoza applied.” 


Petitioner contended that Title VII of the Civil Rights Act of 1964 was 
designed to protect all persons, whether citizens or aliens, from discrimina- 
tion. The Court said: 


Aliens are protected from illegal discrimination under the Act, but 
nothing in the Act makes it illegal to discriminate on the basis of 
citizenship or alienage.® 


Mr. Justice Douglas, dissenting, said: 


It is odd that the Court which holds that a State may not bar an alien 
from the practice of law °? or deny employment to aliens ?° can read a 
federal statute that prohibits discrimination in employment on account 
of “national origin” as to permit discrimination against aliens. 


Alienage results from one condition only: being born outside the 
United States. Those born within the country are citizens from birth. 
It could not be more clear that Farah’s policy of excluding aliens is 


494 S. Ct. 334, 336 (1973). 

5 Citing, e.g., Executive Order No. 1997 (1914). 

629 CFR §1606.1(d) (1972) (quoted by court). 

794 S. Ct. 334, 338-39 (1973). 8 Ibid., 340. 

9 In re Griffiths, 93 S. Ct. 2851 (1973) (cited by court); 68 AJIL 334 (1974). 

10 Sugarman v. Dougall, 93 S. Ct. 2842 (1973) (cited by court); 68 AJIL 335 
(1974). 
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de facto a policy of preferring those who were born in this country. 
Therefore the construction placed upon the “national origin” pro- 
vision is inconsistent with the construction this Court has placed upon 
the same Act’s protections for persons denied employment on account 
of race or sex." 


Aliens—admission to licensed profession 


` In re Grirrirgs. 93 S.Ct. 2851. 
U.S. Supreme Court, June 25, 1975. 


Appellant, a Netherlands national who was married to a United States 
national and who was a graduate of a law school in the United States, ap- 
plied to the State Bar Examining Committee for permission to take the 
Connecticut bar examination. Her application was denied on the ground 
that she was not a citizen of the United States. She then sought relief 
in the courts, arguing that the Committee’s rule violated the Equal Pro- 
tection Clause of the Fourteenth Amendment to the Constitution. The 
Connecticut courts rejected her claim.t On appeal, the United States Su- 
preme Court reversed this decision and remanded the case, holding that 
the Connecticut rule discriminated against the resident alien in violation 
of the Constitution. 

Examining the history of economic discrimination against aliens, Mr. 
Justice Powell pointed out that ir 1872 the Supreme Court had observed 
that citizenship was not a necessary requirement for admission to the 
bar.? Nine years after this decision, however, Connecticut had adopted 
a rule similar to the one now being challenged, and other states thereafter 
adopted laws designed to restrict or prevent the access of aliens to various 
occupations, This direction began to change with the Court’s decision in 
Takahashi v. Fish and Game Commission in 1948, and the Court in recent 
cases has put the burden on the state to justify a “suspect classification” 
based on such grounds as alienage. Mr. Justice Powell said: 


In order to justify the use of a suspect classification, a State must show 
that its purpose or interest is both constitutionally permissible and 
substantial, and that its use sf the classification is “necessary to the 
accomplishment” of its purpose or the safeguarding of its interest. 


Resident aliens, like citizens, pay taxes, support the economy, serve 
in the armed forces, and contribute in myriad other ways to our so- 
ciety. It is appropriate that a State bear a heavy burden when it 
deprives them of employment opportunities.+ : 


‘In this case, the Court found that the State Bar Examining Committee 
had not carried this burden. The Committee’s main argument was that 
in order to function as an “officer of the court” a lawyer must be a citizen, 
free of any conflict of loyalties as between the United States and a foreign 


1t 94 S. Ct. 334, 340. 

1162 Conn. 249, 294 A.2d 281 (1972) (cited by court). 

2 Bradwell v. The State, 16 Wall. 130 (cited by court). 

£ 334 U.S. 410 (cited by court). 

493 S. Ct. 2851, 2855 (1973) (footnotes by court omitted). 
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country. Mr. Justice Powell did not find this argument persuasive in the 
practical circumstances of the legal profession. The Court said: 


' Connecticut has wide freedom to gauge on a case-by-case basis the 
fimess of an applicant to practice law. Connecticut can, and does, 
require appropriate training and familiarity with Connecticut law. 
Apart from such tests of competence, it requires a new lawyer to 
take both an “attorney’s oath” to perform his functions faithfully and 
honestly and a “commissioners oath” to “support the Constitution of 
the United States, and the Constitution of Connecticut.” Appellant 
has indicated her willingness and ability to subscribe to the sub- 
stance of both oaths, and Connecticut may quite properly conduct 
a character investigation to insure in any given case “that an appli- 
cant is not one who ‘swears to an oath pro forma while declaring or 
manifesting his disagreement with or indifference to the oath’.” 
Bond v. Floyd. 385 U.S. 116, 132.” .. . Law Students Research 
Council v, Wadmond, . . . 401 U.S. [154], at 164. Moreover, once 
admitted to the bar, lawyers are subject to continuing scrutiny by the 
organized bar and the courts. In addition to discipline for unpro- 
fessional conduct, the range of post-admission sanctions extends from 
judgments for contempt to criminal prosecutions and disbarment. 
In sum, the Committee simply has not established that it must ex- 
clude all aliens from the practice of law in order to vindicate its 
undoubted interest in high professional standards.® 


In a dissenting opinion in which he was joined by Mr. Justice Rehnquist, 
Chief' Justice Burger said, after reviewing the nature and history of the | 
legal profession in the United States: 


There is thus a reasonable, rational basis for a State to conclude that 
persons owing first loyalty to this country will grasp these traditions 
and apply our concepts more than those who seek the benefits of 
American citizenship while declining to accept the burden of citizen- 
ship in this country.® 


Aliens—admission to state civil service employment 


SUGARMAN v. DoucaLu. 93 S.Ct 2842, 
U.S. Supreme Court, June 25, 1973. 


Appellees, aliens admitted to permanent residence in the United States,* 
were discharged from their competitive civil service positions with the 
government of the City of New York, pursuant to §53(1) of the New York 
Civil Service Law which restricted such positions to U.S. citizens. They 
challenged the constitutionality of §53(1) under the First and Fourteenth 
Amendments, sought to enjoin enforcement of such discriminatory legis- 
lation, and asked damages for lost earnings. Appellant-defendants’ mo- 
tion to dismiss for want of jurisdiction was denied.? The case was then 
submitted to a three-judge district court which found that the section 
violated the Fourteenth Amendment and Article VI, par. 1, of the Consti- 


5 Ibid., 2857-58. è Ibid., 2860. 

1 One appellant was a national of Guyana, two were nationals of the Dominican Re- 
public, while the fourth was a national of El Salvador. 

2 330 F.Supp. 265 (S.D.N.Y. 1971} (cited by court). 
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tution. and then granted the injunction. On direct appeal, the Supreme 
Court affirmed this decision. : | 

Rev-ewing the New York state system of public employment, Mr. Jus- 
_ tice B ackmun found that the classified civil service had four classes but 
that ctizenship was required for admission only to the competitive class, 
Appelants argued that the distinction between citizen and alien consti- 
tuted = “ ‘generic classification reflecting the special requirements of public 
emplo~ment in the career civil service.” * The Court pointed out, how- 
ever, that §53(1) did not provide a precisely defined classification for 
this purpose, as it only reached one class of civil servant, and that its 
terms >roadly permitted exceptions thereto. 

App2ilants advanced the “special public interest” argument which had 
been rejected by the Court when it was sought to be used as a barrier 
to the zrant of public assistance to aliens in Graham v. Richardson.’ The 
Court ‘aw no reason for rejecting this argument in Graham and accepting 
it in th> instant case. 

Appellants also contended that career civil service positions should 
not be available to aliens who, because they are subject to deportation, 
could be regarded as temporarily in the country. Mr. Justice Blackmun 
agreed with the court below that the burden was on the appellants to 
show tiat aliens admitted to permanent residence were poorer employ- 
ment rīks than United States nationals. 

The Court concluded by warning that in finding §53(1) unconstitu- 
tional, t did not, at the same time, bar a state from refusing to employ an 
alien o- from discharging an alien where that decision “rest[ed] on legiti- 
mate sate interests that relate to qualifications for a particular position 
or to ths characteristics of the employee.” © 

Mr. ~ustice Rehnquist, dissenting, argued that there was no evidence in 
the history of the Fourteenth Amendment to indicate that the Equal Pro- 
tection Clause “was intended to render alienage a ‘suspect’ classification, 
that it was designed in any way to protect ‘discrete and insular minor- 
ities’ other than racial minorities, or that it would in any way justify the 
result rəached by the Court in [this case and In re Griffiths]... .”7 


War—lzgality of bombing by United States forces in Cambodia 


Drax v. Nixon. No. 73-1271. 
U.S. Ccurt of Appeals, Ist Cir., August 10, 1973.* 


Plain-iffs, including a member of the United States House of Representa- 
tives, svught to enjoin defendants from engaging in aerial combat in 


s 339 F.Supp. 906 (S.D.N.Y. 1971) (cited by court). 
493 S. Ct. 2842, 2847 (1973). 5 403 U.S. 365 (1971) (cited by court). 
693 S. Ct. 2842, 2850 (1973). 
T Ibid., 2861. Mr. Justice Rehnquist’s dissent applied also to the opinion handed 
_ down by the Court on the same day in In re Griffiths, 93 St. Ct. 2851 (1973); 68 AJIL 
334 (1974). 

° Text of opinion provided by Peter Weiss, Esq. 
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Cambodia. On August 8, 1973, the District Court dismissed the com- 
plaint. Plaintiffs appealed, asking for both an expedited appeal and a 
decision on the merits. They requested that the Court of Appeals act 
immediately because by the terms of P.L. 93-52, 93d Cong., Ist Sess. 
(1973), Congress had declared that no appropriations would be available 
for combat activities in Cambodia, among other places in Southeast Asia, 
after August 15, 1973; consequently, plaintiffs considered that failure of 
the court to act on their appeal before that date would be “a decision 
with significant implications.” The Court of Appeals acted expeditiously 
and affirmed the decision below. 

In a memorandum opinion, the Court of Appeals stated that it was 
faced with the matter of the justiciability of the issue. In Massachusetts 
v. Laird, following Baker v. Carr,’ the court had “left open the possibility 
that in cases where there was a ‘clear conflict’ between the executive and 
legislative branches courts might properly adjudicate.” + Pointing out that 
“[t]his standard necessitate[d] political fact finding,” the Court of Appeals — 
resolved the matter as follows: 


The court is faced with Congressional action that at times was am- 
biguous and at times possibly contradictory. The Fulbright Amend- 
ment may have, as plaintifs argue, represented “a bowing to the 
‘naked exercise of Presidential power.” Or, Congress itself eschewin 

the exercise of its full power, it may have represented a politica 
compromise between Congress and the President in which a Congres- 
sional majority consented to operations until August 15 in return for 
an end to the war. In order for this court to say there was no politi- 
cal compromise, we would have to read minds as well as words. Any 
attempt to discern a “clear conflict” would involve the court in evaluat- 
ing Congressional strategies and mctives. In this case we are of the 
view that there are no judicially manageable standards for determin- 
ing whether conflict presently exists.‘ 


War—legality of bombing by United States forces in Cambodia 


HOLTZMAN v. SCHLESINGER. 484 F.2d 1307. 
U.S. Court of Appeals, 2d Circuit, August 8, 1973. 


Plaintiffs, including a member of the United States House of Repre- 
sentatives, sought declaratory and injunctive relief against the continua- 
tion of bombing and other military activities in Cambodia, Holding that 
these activities were “unauthorized and unlawful,” the District Court 
granted plaintiffs’ motion for summary judgment and enjoined defendants 
from further military action in Cambodia. The Court of Appeals granted 
defendants’ motion for a stay of the injunction, pending proceedings on 
appeal on the complaint. Following a number of applications to the 
Supreme Court to vacate the stay and to reinstate it which were variously 


1 No. 73-1271, 2. - 

2 451 F.2d 26 (Ist Cir. 1971) (cited by court); 67 AJIL 787 (1973). 

3 369 U.S. 186, 217 (1962) (cited by court). 

4 No. 73-1271, 3. 5 Ibid., 3—4. 

2 361 F.Supp. 553 (S.D.N.Y. 1973) (cited by court). a tan 
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granted and rejected by members of the Court,? the Court of Appeals 
heard the appeal. The court reversed the District Court’s decision and 
dismissed the complaint. 

Observing that in arriving at its conclusions the Court of Appeals was 
“not deciding the wisdom, the propriety or the morality of the war in 
Indo-China and particularly the on-going bombing in Cambodia,” 3 Cir- 
cuit Judge Mulligan stated: 


We fail to see how the present challenge involving the bombing in 
Cambodia is in any significant manner distinguishable from the situa- 
tion discussed by Judge Kaufman in Da Costa v. Laird. [District] 
Judge Judd found that the continuing bombing of Cambodia, after 
the removal of American forces and prisoners of war from Vietnam, 
represents “a basic change in the situation: which must be considered 

in determining the duration of prior Congressional authorization.” He 
further found such action a tactical decision not traditionally confided 
to the Commander-in-Chief. These are precisely the questions of fact 
involving military and diplomatic expertise not vested in the judiciary, 
which make the issue political and thus beyond the competence of 
that court or this court to determine. We are not privy to the infor- 
mation supplied to the Executive by his a A A A military and 
diplomatic advisers and even if we were, we are hardly competent to 
evaluate it. If we were incompetent to judge the significance of the 
mining and bombing of North Vietnam’s harbors and territories, we 
fail to see our competence to determine that the bombing of Cam- 
bodia is a “basic change” in the situation and that it is not a “tactical 
decision” within the competence of the President.’ 


The court concluded from a reading of the text of the Joint Resolution 
Continuing Appropriations for Fiscal 1974, enacted by Congress on July 
1, 1973,* that, as Congress had there stated that funds thereby appropriated 
were not to be further expended on military activities in Cambodia inter 
alia, Congress must have approved earlier appropriations of funds for this 
purpose. Finally, Circuit Judge Mulligan observed that none of the plain- 
tiffs had standing to bring the action. 

Circuit Judge Oakes, dissenting, argued that the plaintiffs had standing 
and that the issue was justiciable. 


Human rights—racial discrimination in South Africa—state interference 
with Federal conduct of foreign affairs 


MATTER OF THE NEw York Times Company. 170 N.Y. Law Journal, no. 
96, p. 6 (November 20, 1973).* 
Supreme Court, New York County, Sp. Term, Pt. I, November 19, 1973. 


Petitioner sought a writ of prohibition to restrain the City of New York 
Commission on Civil Rights (Commission) from holding a hearing on 


294 S, Ct. 1, 94 S. Ct. 8, 94 S. Ct. 11 (1973) (cited by court) 12 ILM 783 (1973). 
3 484 F.2d 1307, 1309. . i 

4 471 F.2d 1146 (2d Cir. 1973); 67 AJIL 552 (1973). 

5 484 F.2d 1307, 1310. l 6 P.L. 93-52, 93rd Cong., Ist Sess. 

* Text of decision provided by Peter Weiss, Esq. 
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the complaint that 


[A]dvertisements for public and private employment in the Republic _ 
of South Africa each constitute an advertisement by an employer 
which “expresses, directly or indirectly, any limitation, specification 
or discrimination as to... race...color..., or any intent to make 
any such limitation, specification or discrimination” (New York City 
Administrative Code, Section B 1-7.0, subd. Id) and that in publish- 
ing such advertisements the New York Times is guilty of aiding the 
doing of the unlawful discriminatory practices forbidden by the Act 
(Section B1-7.0, subd. 6).* 


Petitioner questioned the authority of the Commission to hold such a hear- 
ing on the grounds that by sc doing the Commission would be interfering 
in the conduct of foreign relations, which is within the purview of the Fed- 
eral Government and infringing upon the First Amendment guarantees 
of freedom of the press. Moreover, it was contended that the advertise- 
ments were not discriminatory in their terms. The court dismissed the 
petition. 

Justice Silverman took the view that the questions presented here were 
matters which should be submitted to the hearing. There was ample op- 
portunity thereafter for judicial review of any adverse order by the Com- 
mission. The court also observed that the constitutional guarantee ot 
freedom of the press could be circumscribed where the printing of a 
commercial advertisement was concerned. 


Jurisdiction—regulations of radio broadcasting beyond territorial limits— 
1959 International Telecommunications Convention—conflict between 
statute and treaty 


Unrrep States v. McIntis. 365 F.Supp. 618. 
U.S. District Court, D. New Jersey, October 25, 1973. 


The United States and the Federal Communications Commission sought 
to enjoin defendants from radio broadcasting from their vessel, located at 
a point three and one-half miles off the New Jersey coast, without a license 
from the Federal Communications Commission. Defendants had pre- 
cipitated this action by refusing to obtain a license on the ground that the 
United States did not have the authority to regulate broadcasing originat- 
ing beyond its territorial limits. The District Court issued a temporary 
restraining order. Defendants moved to dismiss the complaint and to 
dissolve this order. The Court denied the motions. 

Defendants argued inter alia that the Commission’s authority to license 
broadcasting from vessels pursuant to §301(e) of the Communications 
Act of 1934, 47 U.S.C. §301(e) had been superseded by the terms of Article 
7, §1(1) of the: 1959 International Telecommunications Convention.* 


1170 N.Y. Law Journal, no. 96, p. 6 (Nov. 20, 1973). 

1Section 301(e) provided: “Nə person shall use or operate any apparatus for tke 
transmission of energy or communications or signals -by radio . .. (e) upon any 
vessel . . . of the United States .. . except under and in accordance with this chapter 
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Chief Judge Cohen said: 
While it is true that treaties and acts of Congress are equally binding 


on this Court, and while it is true that where a treaty and an Act of . 


Congress are in direct, irreconcilable conflict, the latter in time pre- 
vails, such a conflict does not appear in this case. 


The Convention complements and further restricts those areas sub- 
ject to regulation by the FCC pursuant to the Act. The prohibition 
. of the Convention is one of the numerous limitations on the power of 


the FCC to issue a broadcast license. To suggest that this prohibition - 


limits the FCC’s power to proceed against a party who broadcasts in 
violation of the prohibition is wholly without merit. Indeed, the op- 
pole conclusion prevails. The Convention enhances the FCC’s en- 
orcement powers against those who would broadcast from beyond 
United States territorial] boundaries in violation of the Act and the 
Convention.’ 


Defendants argued that equitable relief was not available to the plain- 
tiffs here as the Convention had only been implemented in terms of penal 
enforcement. The court did not find that the Act divested it of its “dis- 
cretionary equitable powers” to act where “a legal remedy is inadequate 
and an important public interest is at stake.” ° 


Request for Advisory Opinion by Committee on Applications for Review of 
Administrative Tribunal Judgments—“failure to exercise jurisdiction” — 
“fundamental error in procedure” 


APPLICATION FOR Review or JupcmMent No. 158 oF THE Unrrep NATIONS 
ADMINISTRATIVE TRIBUNAL. ICJ Reports, 1973, p. 166. 
International Court of Justice, Advisory Opinion of July 12, 1973.* 


The applicant, Mohamed Fasla, was a member of the United Nations 
staff who had served in the capacity of Assistant Resident Representative 
of the Technical Assistance Board in Damascus, Beirut, New York, and 
Freetown. In September 1968, he was assigned to the office of the United 
Nations Development Programme (UNDP) in Taiz, Yemen, from which 
he was apparently precipitately recalled to Headquarters in May 1969. 
His original contract which had been concluded in 1964 was extended 
for various periods thereafter with a final expiry date of December 31, 
1969. On May 22, 1969, applicant was informed that efforts would be 
made to reassign him but that extension of his existing contract was un- 
likely. In September he was informed that no new assignment had been 


and with a license . . . granted under the provisions of this chapter.” 365 F.Supp. 
. 618, 622 (quoted by court). 

Article 7, §1(1) of the 1959 International Telecommunications Convention (12 
UST 1761, TIAS 4892) “prohibited the establishment and use of broadcasting sta- 
tions . . . outside national territories... .” 365 F.Supp. 618, 622 (quoted by court). 

2 Ibid. (footnotes by court omitted). 8 Ibid., 623. 

è Copy of authoritative English text of opinion provided by William W. Bishop, Jr. 
The Court for this case was composed of President Lachs, Vice-President Ammoun, 
and Judges Forster, Gros, Bengzon, Onyeama, Dillard, De Castro, Morozov, Jiménez 
de Aréchaga, Waldock, Nagendra Singh, and Ruda.. (Note by Professor Bishop.) 


er 
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found for him and that he would be placed on leave with full pay until 
the expiration of the contract. Applicant’s request for review of this 
decision was denied. In November the UNDP notified him that no fur- 
ther assignments would be forthcoming for him and that the contract 
would not be renewed. Applicant again unsuccessfully requested review 
of the decision by the Secretary-General. He then appealed to the Joint 
Appeals Board which, in an opinion in June 1970, found that UNDP’s 
efforts to reassign applicant had been hampered by inadequate data about 
his employment record and which recommended that UNDP. revise this 
record and then undertake to find him a new post. The Board also recom- 
mended that, if UNDP were again unsuccessful in placing applicant, it 
should make him an ex gratia payment of six months’ salary. In July 
1970 applicant was notified that the Secretary-General had decided that 
there was no basis for making him an ex gratia payment. The following 
month, applicant was notified that UNDP could not find him a suitable post. 

After unsuccessfuly attempting to bring the matter before the Joint 
Appeals Board again, applicant instituted proceedings against the Secre- 
tary-General in the United Nations Administrative Tribunal (Tribunal) 
in December 1970. He submitted seventeen requests to the Tribunal ask- 
ing that it order infer alia correction of his employment record, renewed 
efforts to find him an assignment or, in the alternative, payment of net ` 
base salary for varying periods of time, as well as compensation for dam- 
age to his professional reputation, emotional suffering, exceptional litiga- 
tion costs, etc. The Tribunal took note of his three pleas of a preliminary 
character and granted two of his fourteen pleas for substantial relief. 
The Tribunal ordered that respondent pay applicant six months’ net base 
salary and invalidate the periodic report on applicant's employment for 
the period from June 1968 to March 1969. It also ordered that applicant 
submit, within two months after this judgment, his request to the respon- 
dent for an ex gratia payment for losses which he had sustained by being 
recalled from Yemen. In May 1972 applicant applied to the Committee 
on Applications for Review of Administrative Tribunal Judgments (Com- 
mittee), requesting that it obtain an advisory opinion from the Inter- 
` national Court of Justice (Court) on two questions: whether “the Tri- 
bunal failed to exercise jurisdiction vested in it”; and whether “the Tri- 
bunal committed a fundamental error of procedure which [had]... 
occasioned a failure of justice.”+ The Court answered both question in: 
the negative. 

The process of review of a judgment of the Tribunal by means of an 
advisory opinion was set out in Article 11 of the Statute of the Tribunal. 
The relevant provisions were as follows: 


1. If a Member State, the Secretary-General or the person in respect 
of whom a judgment has been rendered by the Tribunal (including 
any one who has succeeded to that person’s rights on his death) ob- 
jects to the judgment on the ground that the Tribunal has exceeded 
its jurisdiction or competence or that the Tribunal has failed to exer- 


1 ICJ Rerorrs 1973, at 166, 184. 
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cise jurisdiction vested in it, or has erred on a question of law relating 
to the provisions of the Charter of the United Nations, or has com- 
mitted a fundamental error in procedure which has occasioned a fail- 
ure of justice, such Member State, the Secretary-General or the person 
concerned may, within thirty days from the date of the judgment, 
make a written application to the Committee established by para- 
graph 4 of this article asking the Committee to request an advisory 
opinion of the International Court of Justice on the matter. 


2. Within thirty days from the receipt of an application under para- 
graph 1 of this article, the Committee shall decide whether. or not 
there is a substantial basis for the application. If the Committee de- 
cides that such a basis exists, it shall request an advisory opinion of 
the Court, and the Secretary-General shall arrange to transmit to the 
Court the views of the person referred to in paragraph 1. 


3. If no application is made under paragraph 1 of this article, or if 
a decision to request an advisory opinion has not been taken by the 
Ccmmittee, within the periods prescribed in this article, the judg- 
ment of the Tribunal shall become final. In any case in which a re- 
quest has been made for an advisory opinion, the Secretary-General 
shall either give effect to the opinion of the Court or request the Tri- 
bunal to convene specially in order that it shall confirm its original 
judgment, or give a new judgment, in conformity with the opinion 
of the Court. If not requested to convene specially the Tribunal 
shall at its next session confirm its judgment or bring it into conform- 
ity with the opinion of the Court. 


4. For the purpose of this article, a Committee is established and 
‘authorized under paragraph 2 of Article 96 of the Charter to request 
advisory opinions of the Court. The Committee shall be composed 
of the Member States the representatives of which have served on 
the General Committee of the most recent regular session of the Gen- 
erel Assembly. The Committee shall meet at United Nations Head- 
quarters and shall establish its own rules.? 


As this was a case of first impression, the Court directed its attention not 
only to the issues raised by the applicant but also to the questions of 
whether the Court’s advisory jurisdiction could be used for the purpose 
of review and whether the Court should, in its discretion, grant such review. 


(1). Jurisdiction to Review 


As the Court’s jurisdiction was limited to disputes between states ac- 
cording to Article 34(1) of the Statute, it could be argued that the ad- 
visory jurisdiction could not be used for judicial review of proceedings 
brought by individuals before other tribunals. Citing its opinions in 
Judgmenis of the Administrative Tribunal of the ILO upon Complaints 
Made against Unesco (ICJ Reports 1956, at 77) and Effect of Awards of 
Compensation Made by the United Nations Administrative Tribunal (ICJ 
Reports 1954, at 47), the Court said: | 


The Court sees no reason to depart from the position which it adopted 
in these cases. If a request for advisory opinion emanates from a 


2 Ibid., 170-71. 
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body duly authorized in accordance with the Charter to make it, the 
Court is competent under Article 65 of its Statute to give such opinion 
on any legal question arising within the scope of the activities of that 
body. The mere fact that it is not the rights of States which are in 
issue in the proceedings cannot suflice to deprive the Court of a com- 
petence expressly conferred on it by its Statute.* 

The authority of the Committee to make a request for an advisory 
opinion was questioned on the ground that this agency did not qualify 
among the entities so authorized in Article 96(2) of the Charter. But 
given the terms of Article 7(2) and Article 22 of the Charter and in con- 
sideration of the opinion in Effect of Awards of Compensation Made by 
the United Nations Administrative Tribunal, in which the Court had held 
that the General Assembly had “the power to establish a tribunal to do 
justice between the Organization and the staff members,”* the Court 
concluded with regard to the matter of review that: 


From the above reasoning it necessarily follows that the General As- 
sembly’s power to regulate staff relations also comprises the power to 
create an organ designed to provide machinery for initiating the re- 
view by the Court of judgments of such a tribunal.® 
As to whether the Committee was the appropriate agency to request the 
review, the Court said: 


[T]he Committee on Applications for Review of Administrative Tri- 
bunal Judgments is an organ of the United Nations, duly constituted 
under Articles 7 and 22 of the Charter, and duly authorized under 
Article 96, paragraph 2, of the Charter to request advisory opinions 
of the Court for the purpose of Article 11 of the Statute of the United 
Nations Administrative Tribunal. It follows that the Court is com- 
petent under Article 65 of its Statute to entertain a request for an 
advisory opinion from the Committee made within the scope of Ar- 
ticle 11 of the Statute of the Administrative Tribunal.¢ | 
The other aspect of the jurisdictional issue was whether the Court should 
hear this request for an advisory opinion. The point was made that the 
Committee, being representative of states, was a political organ and, as 
‘such, it should not be interposed into the judicial relations between the ` 
United Nations and its staff. The Court, however, found no inherent ob- 
jection to the interposition of the Committee into the judicial process 
through its function of determining whether there were grounds for an 
application for review by one tribunal of the decisions of another tribunal. 
The record of the Committee’s activities showed that of the sixteen ap- 
plications for review which it had received to date, this was the first that 
it had allowed, indicating that the Committee was cautious in the use of - 
its authority. The fact that the Committee’s proceedings and the grounds 
for its decisions were confidential afforded no basis for complaint here. 
The Court said: ` E 


While it might be desirable for the applicant to receive some indica- 
tion of the grounds for the Committee’s decision in those cases in 


3 Ibid., 172. 4 Ibid., 173. 
5 Id, 6 Ibid., 175. 
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which the application is rejected, the fact that the Committee’s reports 
are confined to a bare statement of the decision reached does not de- 
prive the review proceedings as a whole of their judicial character, 
nor constitute a valid reason for the Court’s declining to answer the 
present request. A refusal by the Court to play its role in the system 
of judicial review set up by the General Assembly would only have 
the consequence that this system would not operate precisely in those 
cases in which the Committee has found that there is a substantial 
basis for the objections which have been raised against a judgment. 
When the Committee reaches such an affirmative decision there is no 
occasion for a reasoned statement of its views or a public record of 
its proceedings; for the Committee’s affirmative decision, based only 
on a prima facie appreciation of the objections, is merely a neces- 
sary condition for the opening of the Court’s advisory jurisdiction. 
It is then for the Court itself to reach its own, unhampered, opinion 
as to whether the objections which have been raised against a judg- 
ment are well founded or not and to state the reasons for its opinion.’ 


Concluding this discussion, the Court said: 


[I]t does not appear that there is anything in the character or opera- 
tion of the Committee which requires the Court to conclude that the 
system of judicial review established by General Assembly resolution 
957 (X) is incompatible with the general principles governing the 
judicial process.* 

A different objection to the Court’s review of the Tribunal’s judgment 
was advanced in the argument that under Article 66 of the Statute there 
was an “inherent inequality” between the staff member and the Secretary- 
General and member states, or, essentially, that the individual could not 
receive due process of law in any such proceeding. Examining the pro- 
‘cedures available to the applicant, the Court was satisfied that he had 
full opportunity to present his case and that the Court, in turn, had full 
access to the information on which to base its decision. 


(2). Questions for Review 


(a) Did the United Nations Administrative Tribunal fail to exercise 
the jurisdiction vested in it? 

At the outset, the Court made it clear that it was not authorized to retry 
the case: 


i [The Courťs] .. . role is to determine if the circumstances of the 
case, whether they relate to merits or procedure, show that any ob- 
jection made to the Judgment on one of the grounds mentioned in 
Article 11 is well founded. In so doing, the Court is not limited to 
the contents of the challenged award itself, but takes under its con- 
sideration all relevant aspects of the proceedings before the Tribunal 
as well as all relevant matters submitted to the Court itself by the 
staff member and by the Secretary-General with regard to the objec- 
tions raised against that judgment. These objections the Court ex- 
amines on their merits in the light of the information before it.® 


7 Ibid., 177. - 87d, 
® Ibid., 188. 


ES >) 
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The applicant contended that the Tribunal had not examined fully his 
claim for damages for injury to his professional reputation and career 
prospects, a claim which fell within its competence according to Article 
2(1) of the Tribunal’s Statute. The Court said: 


The test of whether there has been a failure to exercise jurisdiction 
with respect to a certain submission cannot be the purely formal one 
of verifying if a particular plea is mentioned eo nomine in the sub- 
stantive part of a judgment; the test must be the real one of whether 
the Tribunal addressed its mind to the matters on which a plea was 
based, and drew its own conclusions therefrom as to the obligations 
violated by the respondent and as to the compensation to be awarded 
therefor. Such an approach is particularly requisite in a case such 
as the present one, in which the Tribunal was confronted with a 
series of claims for compensation or measures of relief which to a 
considerable extent duplicated or at least substantially overlapped 
each other and which derived from the same act of the respondent: 
the circulation of an incomplete fact-sheet annexed to the enquiry 
concerning new employment for the applicant. This act, which was 
identified by the Tribunal as the cause of the inadequate performance 
by the respondent of the commitment to seek new empolyment for 
the applicant, also constituted the basis for the claim that the appli- 
cant’s professional reputation and career prospects had been damaged. 


While the claim for damage to professional reputation and career pros- 
pects was couched by the applicant in broad terms, to the effect that 
it resulted from “the circulation by the Respondent, both within and 
outside the United Nations, of incomplete and misleading information 
concerning the Applicant,” the record shows that the only act attrib- 
utable to the respondent which could fall within that description 
consisted precisely in that same distribution to the United Nations 
central. recruitment service, to three specialized agencies, to two 
UNDP resident representatives, and to several other services of the 
United Nations, of a fact-sheet which, while containing information 
reflecting valid periodic reports, did not include statements in re- 
buttal by the staff member nor reports concerning other periods of 
employment, which, contrary to Staff Regulations, had not been pre- 
pared or incorporated. Since this act of the respondent was at the 
same time both the cause of the inadequate performance of the com- 
mitment to seek a new assignment and the source of the claimed harm 
to reputation and career prospects, Mr. Fasla himself, in his explana- 
tory statement to the Administrative Tribunal, did not develop the 
argument in support of the two pleas separately. It was reasonable 
in these circumstances for the Administrative Tribunal, in one and 
the same part of its Judgment, to consider and dispose of all the alle- 
genon of injury to the applicant resulting from that particular con- 
uct of the respondent. 


In his application to the Committee, however, Mr. Fasla contends 
that the award of damages made by the Tribunal “was solely in com- 
pensation for Respondent’s failure to take all reasonable steps to ful- 
fill its legal obligation to find another position for Applicant.” In 
short he refers to the particular plea filed by him as plea (i) in his 
application to the Tribunal (para. 44 above). Since, as already in- 

icated, the Tribunal did not pronounce on each specific head of 
claim, but examined on a global basis and in succession the questions 
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of violation of staff rules or regulations, of specific relief and of mone- 
tary compensation for the injury sustained, there is no suggestion in 
the terms of the Judgment that the Tribunal’s decision awarding dam- 


ages was connected with only one among the inter-related pleas filed. 


by the applicant. 


The preceding observations show that it was not unreasonable for the 
Tribunal to consider jointly and make a single award for the damage 
to the professional reputation and career prospects of the applicant 
together with the damage resulting from the inadequate observance 
of the commitment to seek new employment for him. The question 
however remains whether the Tribunal, in awarding damages, did in 
fact consider and take into account both aspects of his case.1° 


The Court concluded: 


[I]t is clear that in making the award the Tribunal considered and took 
into account, inter alia, the damage inflicted on the professional repu- 
tation and career prospects of the applicant by the circulation of the 
fact-sheet; for the Tribunal clearly recognized that the circulation 
of that fact-sheet had “seriously affected his candidacy for a further 
extension of his contract or for employment by other agencies.” In 
short, the Tribunal applied its mind to the basic act of the respondent 
which gave rise to the claim for damages—the circulation of an in- 
complete fact-sheet—and not merely to, one of its consequences, 
namely, that the efforts to seek a new position for the applicant had, 
for that very reason, not been fully adequate. Thus the Tribunal 
went to the root of the matter and, in accordance with its Statute 
(Art. 9), fixed the amount of compensation to be paid to the appli- 
cant in lieu of specific performance, taking into account the “injury 
sustained” by him resulting from the refusal to circulate an appro- 
priately corrected fact-sheet to potential employers.** 


Answering applicant’s objection to the inadequacy of the damages awarded, 
the Court pointed out that the Tribunal “possesse[d] a wide margin of 
discretion within the broad principle that reparation must, as far as pos- 
sible, wipe out all the consequences of the illegal act and re-establish the 
situation which would, in all probability, have existed if that act had 
not been committed.” ? The Court did not find that. the Tribunal had 
failed to exercise its jurisdiction in this respect. 

Applicant also argued that the Tribunal had failed to exercise its 
jurisdiction in that it had denied him compensation for expenses of liti- 
gation in excess of normal costs. After examining the practice of the 
Secretariat and the Tribunal regarding selection of counsel and payment 
of costs, the Court said: 


In the circumstances the Court does not think that the contention 
that the Tribunal! failed to exercise jurisdiction vested in it with re- 
spect to costs is capable of being sustained. The Tribunal manifestly 
addressed its mind to the question and exercised its jurisdiction by 
deciding against the applicant’s claim. Therefore this contention 
turns out to concern not a failure by the Tribunal to exercise its 
jurisdiction but an appeal against its decision on the merits. In so 


10 Ibid., 193-94, 11 Ibid., 195. 
12 Ibid., 197. 
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far as this contention is a challenge to the Judgment on the ground 
of any inadequacy in the motivation of the decision, it falls to be 
considered not in the present context of a failure to exercise jurisdic- 
tion but in that of the second question put to the Court as to whether 
there has been a fundamental error in procedure which has occasioned 
a failure of justice. 


Applicant found another instance of the Tribunal’s failure to exercise its 
jurisdiction in its refusal to order the Secretary-General to recalculate his 
rate of remuneration during his assignment to Yemen on the basis of the 
length of time applicant had remained there. In the opinion of the Court, 
this contention could not be sustained. 

Applicant argued that the Tribunal should have ordered that his em- 
ployment record be corrected and brought up to date. The Court found 
that the Tribunal had properly held that any changes in this record would 
have been meaningless in the circumstances. As for applicant’s conten- 
tion that Article 9(3) of the Tribunal’s Statute authorized the Tribunal 
to provide other compensation where Article 9(1) did not remedy a par- 
ticular wrong, the Court held that the Tribunal was only empowered to 
award compensation within the terms of Article 9(1). 

In presenting his case to the Court, applicant made certain alfezatigns 
to the effect that his recall from Yemen and the refusal of the UNDP to 
renew his contract were acts designed to penalize him for having under- 
taken to expose certain administrative irregularities in the program. He 
argued that the Tribunal should have inquired into these allegations. The 
Court pointed out, however, that in instituting his case before the Tribunal, 
applicant did not raise these issues. The Court said: 


Inasmuch as the applicant had not sought from the Administrative 
Tribunal the rescission of the decision of recall and non-renewal on 
the grounds of their illegality and improper motivation, it is obvious 
that the Administrative Tribunal could not have been expected to 
go into these issues proprio motu, or proceed on its own account to 
an examination of or inquiry into these matters.¥* 


The Court itself could not inquire into these contentions in a review pro- 
ceeding. 

(b) Did the Tribunal commit a fundamental error of pe which 
had occasioned a failure of justice? : 

Applicant made three points in support of his contention that the Tri- 
bunal had committed a fundamental error in procedure which had occa- 
sioned a failure of justice. 


First, [he] . . . contend[ed] that the “failure of justice” was apparent 
from the facts he had alleged with regard to failure to exercise juris- 
diction and from the information contained in the annexes to his ap- 
plication; and that a woefully inadequate judgment had resulted 
from the failure of the Tribunal.to utilize its established procedure 
and method of dealing with applications. Secondly, he contend[ed] 
that the Tribunal had not proceeded “to fully consider and pass upon 


13 Ibid., 201. i 14 Ibid., 206-07. 
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various pleas and requests, contrary to its normal practice and to 
what he termed the well-established general principle that a court 
of justice must analyse and decide all claims properly brought be- 
fore it, with a reasoned explanation of its conclusions and factual 
support therefor. Thirdly, he contend[ed] that the failure even to 
mention claims was a deviation from normal judicial procedure con- 
stituting fundamental! error.*® 


With regard to these points, the Court said: 


It may not be easy to state exhaustively what is involved in the con- 
cept of “a fundamental error in procedure which has occasioned a 
failure of justice.” But the essence of it, in the cases before the Ad- 
ministrative Tribunal, may be found in the fundamental right of a 
staff member to present his case, either orally or in writing, and to 
have it considered by the Tribunal before it determines his rights. 
An error in procedure is fundamental and constitutes “a failure of 
justice” when it is of such a kind as to violate the official’s right to a 
feir hearing as above defined and in that sense to deprive him of jus- 
tice. To put the matter in that way does not provide a complete 
answer to the problem of determining precisely what errors in pro- 
cedure are covered by the words of Article 11. But certain elements 
of the right to a fair hearing are well recognized and provide criteria 
helpful in identifying fundamental errors in procedure which have 
occasioned a failure of justice: for instance, the right to an indepen- 
dent and impartial tribunal established by law; the right to have the 
case heard and determined within a reasonable time; the right to a 
reasonable opportunity to present the case to the tribunal and to 
comment upon the opponent's case; the right to equality in the pro- 
ceedings vis-à-vis the opponent; and the right to a reasoned decision. 


Mr. Fasla, both in his application to the Committee and in his written 
statement and comments transmitted to the Court, to a large exent 
pleads failure to exercise jurisdiction and fundamental error in pro- 
cedure as alternative or joint grounds upon which to formulate what 
appear to be essentially the same complaints concerning the Tribunal’s 
handling of his case. In consequence, many of the considerations 
which apply. to his contentions in regard to the former ground apply 
also to his contentions concerning the latter. For the most part, AeA 
contentions appear to be complaints against the Tribunal’s adjudica- 
tion of the merits of the claims, rather than assertions of errors in 
procedure in the proper sense of that term. In so far as they may 
be said to touch matters of procedure, they appear, with one excep- 
tion, to be dealt with in the next paragraph, to express disagreement 
with the Tribunal’s determinations of the procedure to be followed 
in the light of its appreciation of the facts and merits of the case, 
rather than to allege errors in procedure within the meaning of Article 
11. This is shown, for instance, in the complaint that the Tribunal 
failed to exercise its jurisdiction and committed an error in procedure 
when it declared relevant to the case only one part of the document 
production of which was requested by the applicant in his plea (b), 
and limited itself to taking note of the declaration of the respondent 
with respect to the document requested in plea (c). Subject to the 
one question which now requires separate examination, Mr. Fasla’s 
contentions do not raise matters which constitute errors in procedure 
in the true sense of that term. 


15 Ibid., 208, 


1974] ` JUDICIAL DECISIONS 349 


The one exception is the complaint that the Tribunal’s decisions re- 
jecting the claims were not supported by any adequate reasoning, 
This complaint does, in the opinion of the Court, concern an alleged 
error in procedure in the proper sense of the term, and is of a kind 
to call for consideration under the provision in Article 11 relating to 
a fundamental error in procedure which has occasioned a failure of 
justice. The Secretary-General, in his written statement, contends 
that a failure to state the reason on which every part of a judgment 
of the Administrative Tribunal is based is not a ground included 
among serious departures from a fundamental rule of procedure, for 
although the Secretary-General explicitly mentioned the possibility 
of including this among the grounds for review when Article 11 of 
the Tribunal’s Statute was drafted, this was not done, The Court 
is unable to accept this contention. The fact that failure to state rea- 
sons was not expressly mentioned in the list of grounds for review 
does not exclude the possibility that failure to state reasons may con- 
stitute one of the errors in procedure comprised in Article 11. Not 
only is it of the essence of judicial decisions that they should be rea- 
soned, but Article 10, paragraph 3, of the Tribunal’s Statute, which 
this Court has found to be a provision “of an essentially judicial char- 
acter” (ICJ Reports 1954, p. 52), requires that: “the judgments shall 
state the reasons on which they are based.” 


While a statement of reasons is thus necessary to the validity of a 
judgment of the Tribunal, the question remains as to what form and 
degree of reasoning will satisfy this requirement. The applicant ap- 
pears to assume that, for a judgment to be adequately reasoned, every 
particular plea has to be discussed and reasons given for upholding 
or rejecting each one. But neither practice nor principle warrants 
so rigorous an interpretation of the rule, which appears generally to 
be understood as simply requiring that a judgment shall be supported 
by a stated process of reasoning. This statement must indicate in a 
general way the reasoning upon which the judgment is based; but 
it need not enter medea into every claim and contention on 
either side. While a judicial organ is obliged to pass upon all the 

- formal submissions made by a party, it is not obliged, in framing its 
judgment, to develop its reasoning in the form of a detailed examina- 
tion of each of the various heads of claim submitted. Nor are there 
any obligatory forms or techniques for drawing up judgments: a tri- 
bunal may employ direct or indirect reasoning, and state specific or 
merely implied conclusions, provided that the reasons on which the 
judgment is based are apparent. The question whether a judgment 
is so deficient in reasoning as to amount to a denial of the right to a 
fair hearing and a failure of justice, is therefore one which necessarily 
has to be appreciated in the light both of the particular case and of 
the judgment as a whole.** 


Examining the judgment in the present case, however, the Court was 
satisfied that it met the requirement of sufficiency of reasons in support | 
of the Tribunal’s conclusion. Similarly, detailed reasoning was not neces- 
sary in the decision rejecting applicant’s request for exceptional costs.1* 


16 Thid., 209~11. 

17 President Lachs made a Declaration; Judges Forster and Nagendra Singh made 
a Joint Declaration; Judges Onyeama, Dillard, and Jiménez de Aréchaga gave individ- 
ual opinions concurring in the result; and Vice President Ammoun and Judges Gros 
and De Castro each gave a dissenting opinion. (Note by Professor Bishop.) 


Boox Reviews AND NOTES 


Epirep py Leo Gross 


Die Quellen des universellen Vélkerrechts; eine Einführung. By Alfred 
Verdross. Freiburg: Verlag Rombach, 1973. pp. 140. Index. DM. | 
20, paper. 


This small volume on the sources of international law is part of a series 
of introductory textbooks on the natural and social sciences, which pro- 
vides students, as its editor explains, with reading complementary to lec- 
tures and with information as to most recent developments on the subject. 
The presentation of the topic by Alfred Verdross corresponds completely 
to this program. It is both concise and comprehensive. One could call 
it a masterly summing-up of the author’s theory and system of international 
_ law, the fundamentals of which he set out nearly 40 years ago, in his 
“Constitution of the Community of Nations” (Die Verfassung der Völker- 
rechtsgemeinschaft, 1926) and which he developed in the four editions of 
his textbook as well as in many other writings. This little book is never- 
theless more than a recapitulation: new argumentation and supporting ma- 
terials can be found, especially concerning customary law. The most re- 
cent contributions of writers and courts are discussed. Particular attention 
is paid to the latest judgments of the International Court of Justice which 
stimulated the discussion on unwritten international law. In four prin- 
cipal chapters the author deals with the constitution of the universal com- 
munity of nations, interstate treaty law, customary law, and the general 
principles of law; two very short additional chapters cover the subsidiary 
sources of the law mentioned in Article 38(1)(d) of the ICJ Statute and 
the norms created by international organizations. | . 

In accordance with his natural law approach to the basis of law, the 
author recognizes a certain hierarchy of norms, at the top of which are 
the “constitutional principles” which form the necessary basis for the 
creation of all other norms. The thorough presentation of the Convention 
on the Law of Treaties is very welcome. The author is especially quali- 
fied to provide it as he was a member of the International Law Commission 
at the pertinent time. He underlines the character of the rules of inter- 
pretation as legal norms and agrees with the opinion of the ICJ on evolu- 
tionary interpretation of treaties and the customary law nature of at least 
a part of the Vienna Convention. Discussing the relationship between the 
factual and the psychological element in the appearance of a norm of 
customary law, he introduces the idea that a claim (Rechtsbehauptung) 
maintained by one state against another marks as a rule, the beginning 
of the emergence of a customary norm. The state confronted with the 
claim must take up a legal position, and in this process the opinio iuris 
will be formed. 


350 
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The so-called “theory of instant customary law” is repudiated. While 
quoting legal texts in their original language the author is optimistic 
enough to believe that the students of today still understand Latin maxims. 
I very much hope that he is right. 

HERMANN MOSLER 


International Law and Order. By Georg Schwarzenberger. New York: 
Praeger, 1971. pp. 298. Index. 


The occasion of a new book by Georg Schwarzenberger is always sig- 
nificant for international legal studies. Professor Schwarzenberger brings 
his erudition, fertile conceptual imagination, and rigorous sense of scien- 
tific method impressively to bear in the course of his legal analysis. In- 
ternational Law and Order is a collection of articles on an astonishing 
range of issues, each embodying the distinctive features of the Schwarzen- 
berger approach. As with earlier collections, here too the sum is greater 
than the parts, and we acquire a growing respect for the clarity and co- 
herence of analysis that arises if one is as sure of jurisprudential first 
principles as is Schwarzenberger. i 

Whether writing about treaty interpretation, the laws of war, jus cogens, 
or such general issues as sovereignty and the character of international 
law, Schwarzenberger has illuminating things to say on any subject and 
a very effective grasp of general issues. In this regard Schwarzenberger 
combines a strong sense of history and comparative jurisprudence with a 
very strong analytic distinction between law and politics and between law 
that operates and law that is desired. 

He is usefully critical of legalists without dismissing the place of law 
in international life. Central to his jurisprudential perspective is his 
view that law has a “humble” place in world politics which is mainly asso- 
ciated with its relevance to sustaining “whatever temporary equilibrium 
is attainable in any system of power politics.” [p. 17]. From such a 
vantagepoint, he demolishes utopian legalists who discern the evolution 
of “world peace through world law.” Only rules ratified by express gov- 
ernmental assent, based on specific perceptions of self-interest, have any 
prospect of being effective. Issues of reciprocity do condition the prac- 
tice of power politics, but not with regard to the central questions of 
state security or perceived vital interests. 

. Perhaps Schwarzenberger’s greatest value as a scholar and thinker is to- 
strip legalist illusions away in such a manner as to facilitate an under- 
standing of both the modest role of law and the central place of shifting 
patterns of statecraft in world affairs. 

Rrowarp A. FALK 


The Vienna Convention on the Law of Treaties. By I. M. Sinclair. Man- 
chester: University Press; Dobbs Ferry: Oceana Publications, 1973. 
pp. viii, 150. Index. $6.00. 

This volume of the Melland Schill Lectures at the University of Man- 
chester was written by the Senior Legal Adviser to the British Foreign and 
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Commonwealth Office and reflects his exceptional knowledge and skills, 
acquired, in part, as Deputy Chairman of the United Kingdom delegation 
to the Vienna Conference on the Law of Treaties. While the author pre- 
sents a valuable systematic commentary on the Vienna Convention—in 
itself a justification for publishing the lectures—his observations go be- 
yond mere textual critique and analysis and afford enlightenment on the 
functional role the rules are designed to further as well as on the interplay 
of political forces which sometimes conditioned their expression in the 
Convention. 

In discussing “The Scope of the Convention and Its Relationship to - 
Customary Law,” Mr. Sinclair boldly attempts what the International Law 
Commission itself has eschewed, namely, the identification of which ar- 
ticles of the Convention go beyond codification to constitute a progressive 
development of the law. It is interesting to compare his conclusions with 
those offered by Professor Nahlik who served on the Polish delegation at 
Vienna.1 While a state may attempt such an appraisal prior to a decision 
to ratify or accede, the consolidating effect derived from the mere adop- 
tion of a restatement of the law by overwhelmingly large votes is 
perhaps of more significance. The test is less what is novel in prescrip- 
tion or expression than whether a state can live with the results embodied 
in the carefully agreed-upon terms of the Convention. The author’s dis- 
cussion of the articles on reservations to treaties is enhanced by careful 

analysis of the declarations and reservations made by certain states to 
their adherence to the Vienna Convention itself and of the formal reaction 
of other states thereto. Particularly noteworthy is the balanced discus- 
sion by Mr. Sinclair of the slippery concept of jus cogéns, which, he. ob- 
serves (p. 131), “is neither Dr. Jekyll nor Mr. Hyde; but it has the po- 

tentialities of both.” 

To obtain most benefit from this wise and practically useful commentary 
on the current law of treaties, one must have a copy of the Vienna Con- 
vention along side the book, since the author paraphrases more often than 
he quotes and the publishers have neglected to include in an appendix 
the text of the Vienna Convention. 

Hersert W. Briccs 


\ 


Some Fundamental Problems of the Law of Treaties. By György Haraszti. 
Budapest: Akadémiai Kiadó, 1973. pp. 439. Indexes. 


The thoroughness of this monograph by one of Hungary’s outstanding 
legal scholars precludes coverage of the entire law of treaties. The au- 
thor, who took part as a Hungarian representative in the Vienna Con- 
ference on the Law of Treaties in 1968 and 1969, deals with two related 
topics—interpretation and termination. Throughout the volume, the au- 
thor displays encyclopedic familiarity with both doctrine and practice, 

1 Cf., Stanislaw E. Nahlik, La Conférence de Vienne sur le Droit des Traités: Une 


Vue d’Ensemble, in 1969 ANNUAIRE FRANÇAIS DE Drorr INTERNATIONAL, 24-53, esp. 
51-53. 
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extensively citing and often disagreeing with both Western and Socialist 
writers and relying on numerous judicial and arbitral decisions, among 
which he particularly stresses the decisions and opinions of the Interna- 
tional Court of Justice and its predecessor. Although he alleges that an 
overwhelming majority of the judges of the International Court “cannot 
and do not even want to dissociate themselves from the capitalist ap- 
proach” (pp. 56-57), the author affirms that “it is in international judicial 
practice where the established principles of international law are reflected 
with greatest clarity and competency” (p. 209). There are occasional, 
probably unavoidable, gaps in references to recent Western literature. 
For example, the final version of the Restatement of the Foreign Relations 
Law of the United States is nowhere mentioned, although the 1962 Pro- 
posed Official Draft is repeatedly cited. 

In Part One, devoted to interpretation of treaties, the author, disagree- 
ing with the Vienna Convention, emphasizes the importance of establish- 
ing the actual intention of the parties and rejects limitations on, or any 
hierarchical subordination of, the use of preparatory work and other ex- 
trinsic evidence for this purpose. He also rejects, however, teleological . 
interpretation or resort to the major purposes of the treaty in case actual 
intention remains in doubt, and strongly favors, in such situations, the 
application of restrictive interpretation, i.e., that which imposes the least 
limitation on the sovereignty of a party, mainly on the basis of a presump- 
tion that the parties wanted to restrict their sovereignty “to the least pos- 
sible degree” (pp. 155-56). On this point, he emphasizes his disagreement 
with many “bourgeois scholars” (p. 157). Much of the authors reasoning 
(including most of Chapter VIII) is directed to rebutting writers who, 
he asserts, reject or doubt the existence of any binding rules of treaty in- 
terpretation, but here the author is hampered by difficulties of interpreting 
some writers’ own views on interpretation—-often a semantic problem. In 
fact, his own views would be made easier to understand by clearer dis- 
tinctions between different kinds of legal norms-——rules, principles, stan- 
dards, methods, etc. He tends to use the term “rule” in too broad a sense. 

Part Two of the book deals with termination of treaties. The author 
distinguishes termination which, in effect, depends on establishing “the 
joint will” of the parties at the conclusion of the treaty (ie. on inter- 
pretation) from that which results “by operation of the law” (p. 234). 
Perhaps the most interesting topics considered are, first, denunciation of 
a treaty by a party when the treaty does not expressly provide for such | 
action and, second, the effect of changed circumstances (rebus sic stanti- 
bus). On the first of these, the author maintains that the right of denun- 
ciation depends on the intentions of the parties and is, therefore, a ques- 
tion in answering which all the means of interpretation, including notably 
resort to preparatory work, may be used (pp. 261-64). The author thus 
seems to be in agreement with the substance of Article 56 of the Vienna 
Convention. In contrast, he rejects the intention-of-parties approach to 
the problem of the effect of changed circumstances, largely on the ground 
that “the relevant intention of the parties can be very rarely established . 


a 


354 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 68 


... (p. 373). The inconsistency seemingly manifested here with re- 
spect to the difficulty of establishing the intention of the parties is nowhere 
reso_ved. The author is in favor of an “objective” approach to the effect 
of changed circumstances, agreeing with Article 62 of the Vienna Con- 
vention; however, he is cautious not to exclude an element of interpreta- 
tion_ at least when it is possible to establish an agreement of the parties 
at tle time of the conclusion of the treaty that “the presence of certain 
circamstances was a fundamental consideration” in concluding the treaty. 
In sich a case, “in the event of a supervening change of these circum- 
stanzes the treaty may be terminated on this plea” (p. 385). Funda- 
menzally, however; the author stresses as the decisive factor the degree 
of tae burden imposed by ,the treaty on a party by the change of cir- 
cumstances, 

Space does not permit mention of many other significant and some- 
times challenging positions taken by the author. Occasional infelicities of 
itran:lation do not generally impede understanding. The book is a major 
conttibution to the literature of the law of treaties. History suggests, 
however, that it is unlikely to put an end to the perennial doctrinal 
controversies on such matters as methods of treaty interpretation or the 
effects of changed circumstances. 

O. J. Lissrrzyn 


` La l2gittima difesa nel diritto internazionale (Self-defense in international . 


law). By Lamberti Zanardi Pierluigi. Milan: Dott. A. Guiffré Edi- 
tore, 1972. pp. xii, 313. L. 4,200. 


Witten by an Italian scholar, this volume, which at once impresses with 
with its lucidity and meticulous planning, bears the characteristic imprint 
of the Italian internationalist. As is well known, this consists of the 
pracice of linking the institution under consideration with the general 
principles which emerge from ‘a study of the international structure from 
a dozmatic viewpoint. | 

Well aware, however, that in international law it is impossible to ignore 
prac-ice and analysis in order to identify general rules, the author, after 
a shert introduction placing his subject in context, begins by giving us an 
accu-ate account of international practice on the subject of self-defense. 
His -esearch into practice covers two periods: the first runs from the be- 
ginning of the last century up to the creation of the League of Nations; 
the second from the creation of the League to the setting up of the United 


Natiens, On the basis of his investigations, the author completes the first : 


part of his work with a third chapter in which he sets out the relevant 
considerations for an analysis of self-defense as an institution within the 
fram2work of general international law. And it is here that he is able to 
estaklish the legal nature of self-defense. It is a ground of action which 
excledes illegality, and, as such, affects the objective element of illegal 
condict. Thus, the course of conduct followed by a state acting in self- 
defemse cannot be considered a breach of an international obligation. 
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At this point, he concludes the part of his book dealing with the concept 
of self-defense in terms of general international law and begins a second 
part which throws light on the extent to which the concept: has been 
brought up to date and sometimes altered, as it has become centered on 
the United Nations system. The fourth, fifth, and sixth chapters deal 
respectively with the prohibition of the use of force in the United Nations 
system, self-defense in that system, and, lastly, self-defense in present-day 
international law. These chapters provide a further picture of self-defense 
as it appears in the light of the collective rather than individual experience 
of states in the context of the supreme international organization. 

In this respect, special importance attaches to the sixth and last chapter 
of the book in which the author demonstrates that there is now substan- 
tial affinity, shared even in the doctrinal field, between the assessment of 
self-defense as employed on the basis of international law and as it 
emerges from the rules of the United Nations. Here again, his thesis is 
based on concrete factors, one of particular importance being the Memor- 
andum of the United States Department of State, dated March 4, 1966 (12 
Whiteman, Digest of International Law 22). This declares that the pro- 
visions of the Charter on the use of force form part of general international 
law and, in particular, that states which are not members of the United 
Nations also possess the right of self-defense against an armed attack. 

To sum up, an excellent work, scholarly and well documented; at an 
opportune moment it brings into focus an institution whose lasting im- 
portance cannot be denied. 

Riccarpo Monaco 


Legal Limits on the Use of Chemical and Biological Weapons. By Ann 
Van Wynen and A. J. Thomas, Jr. Dallas: Southern Methodist Uni- 
versity Press, 1970.: pp. 333. Index. $10.00. 


As they have done so successfully on several earlier occasions, Professors 
Ann Van Wynen Thomas and A. J. Thomas have collaborated to produce a 
comprehensive and generally authoritative analysis of a complex and con- 
troversial subject of interest to international lawyers. The legal status of 
chemical and biological weapons represents a fascinating example of both 
the role and the limits of international law. The central controversy over 
the effectiveness of international law in this area has the peculiar virtuosity 
of pleasing both the idealist who points to a growing pile of legal docu- 
ments and an impressive array of restraints in practice and the cynic who 
argues that the alleged legal restraints are so vague and ambiguous as 
to be virtually worthless as guidelines and that state practice has been 
largely shaped by considerations of military advantage rather than legal 
inhibition. As by now almost all of us know both sides in this debate 
are right if the appraisal is made by someone of generous disposition and 
both are wrong if the appraiser is harsh. In reality, of course, the debate 
is worthless because it puts issues of effectiveness on an overly abstract 
level of discourse. The serious issues of the legal status of retraints on 
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chemical and biological weapons involve the interplay of rules and con- 
text, that is, under what combat conditions has X or Y legal prohibition 
been generally respected by which actors? 

_The Thomases give us a thorough analytic and historic TT of 
practice and doctrine relative to chemical and biological weeponry. They 
have produced a valuable reference work and have displayed their usual 
degree of objectivity with respect to the boundary between what is legally 
prohibited and what is not. They do not augment the role of law with 
their own wishes and are content to assess its real, but modest, impact 
on state behavior. I do not accept quite as sharp a bourdary as they 
do between the “is” and “ought” with regard to the laws of war, especially 
in relation to the impact of customary international law om the use of 
chemical and biological weaponry and tactics, but I grant that the juris- 
prudential terrain is treacherous enough for reasonable anc decent men 
(or women) to come down in different directions. . 

Ricearp A, FALK 


The Plundered Past: The Story of the Illegal International Treffic in Works 
of Art. By Karl E. Meyer. New York: Atheneum, 1973. pp. vii, 353. 


Table of National Protective Laws. Appendices. Bibliography. In- 
dex. $12.95. 


The problem of protecting historical and cultural monumerts and works 
of art is more and more becoming a concern of lawyers dealiag with pub- 
lic and private international law. No longer is the concern limited to times 
of war; protection of cultural property has become a peacetime effort to - 
combat the illegal international trade in national art treasures. Karl 
Meyer's book is a long-needed documentation of the scope and nature of 
this illicit trade in art works and of the related matters of museum acquisi- 
tion policies. 

Whereas the United States signed, but never ratified, the Hague Con- 
vention of 1954 for the Protection of Cultural Property in the Event of 
Armed Conflict, the U.S. Government is well on its way toward ratifica- 
tion of the Unesco Convention on the Means of Prohibiting and Preventing 
the Illicit Import, Export, and Transfer of Ownership of Cultcral Property, 
which attempts to combat the pillaging of archaeological sitss and black 
market operations. - The latter convention applies to transact:ons in times 
of peace and war. 

Meyer includes the complete texts of the Unesco Convention on the 
Ownership of Cultural Property, of a Treaty of Cooperation with Mexico 
on the Recovery and Return of Stolen Archaeological, Historial and Cul- 
tural Properties, as well as a summary of U.S. Public Law 32-587, Title 
II, which imposes import controls on pre-Columbian monumerttal art. 

The Unesco Convention specifically calls on the parties to protect their 
own cultural heritage and to establish export certificates for important 
cultural property (Article 6). Parties are also required to prohibit the | 
import of cultural property stolen from museums, public mcnuments, or 
similar institutions and to take appropriate steps to recover and return 
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such cultural property at the request of the state of origin, if it is prepared 
to pay just compensation to an innocent purchaser or to a person who has 
valid title (Article 7b). The parties further agree to take necessary mea- 
sures, consistent with existing national legislation, to prevent museums and 
similar institutions within their territories from acquiring cultural property 
orginating in another country (party to the Convention) which has been 
illegally exported after entry into force of the treaty (Article 7a). (The 
United States has submitted its understanding that our private museums 
and other private institutions will not be legally bound by the Convention 
and that the agreement does not require the enactment of new legislation 
to establish national control over such institutions.) Article 9 of the Con- 
vention contemplates application (by mutual agreement of the states 
parties most concerned) of import and other controls on an ad hoc basis 
to specifically defined archaeological or ethnological materials in situations 
in which a state’s cultural patrimony is in jeopardy from pillage of these 
materials. 

Along similar lines, the United States ratified the bilateral treaty with 
Mexico in 1971 that provides for the return of stolen archaeological and 
cultural materials of “outstanding importance.” But as Meyer points out, 
even with these U.S. measures—the Mexican Treaty, the ratification of 
the Unesco Convention, and the statute that prevents the import of pre- 
Columbian monumental or architectural sculpture and murals into the 
United States—“the combined effect will only be to lessen, not eliminate, 
the plunder of ancient sites.” 

While Meyer might have treated the legal issues regarding the protec- 
tion problem in more depth, he has contributed provocative and valuable 
background material for the lawyer who seeks to be well versed in tke 
specifics of art transactions and the intricacies of museum policymaking. 
It is not only in museum acquisitioning that Meyer sees ramifications for 
public policy; he recognizes the importance of mankind’s cultural past 
as an irreplaceable resource that is being destroyed, and even carries his 
analogies into the realm of environmental law—advocating demonstra- 
tions of social consciousness: | 


It [the destruction of the past] is a collective failing, with roots in 
archaic notions of sovereignty and property; like peace the past is 
truly indivisible. If it is being destroyed piecemeal, it is because 
of our inability to view its preservation in larger terms. Before that 
outlook can be changed, enough people must have enough informa- 
tion to know that a problem exists. 


MEREDITH A. PALMER 


South West Africa and the United Nations: An International Mandate in 
Dispute. By Solomon Slonim. Baltimore and London: The Johns 
Hopkins Press, 1973. pp. xix, 409. Appendices. Bibliography. Sub- 
ject Index. $13.50. 


Dr. Slonim has brought together in this work, completed at the Hebrew 
University of Jerusalem, the fruits of both Australian and American legal 
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training. Its quality is a tribute to both traditions, and to his own scholarly 
abilities. I would like to think that its precise and bold confrontation of 
legal issues and its meticulous regard for documentation stems from Aus- 
tralian tradition (though I would have to add that, in the latter regard, 
the teaching of Manley O. Hudson has become part of the Australian 
tradition). Certainly the author’s combination of technical legal skills 
with bold and wide-ranging political insights stems from the best older 
traditions of American international lawyers, of which the late Quincy 
Wright at his best was a fine exemplar. By the same token this book 
stands apart from more recent tendentious trends to expound an inter- 
national law remade to match each writers “heart’s desire.” It does not 
confuse lex ferenda with lex lata. It does not identify a traditional inter- 
national law which is down to earth (and by that workable) with law that 
is mired and therefore contemptible. It does not mistake the law’s pru- 
dent hesitancies, ambiguities, and silences for doorways to the millenium. 

The still unfolding story of South West Africa from the grant of the 
League Mandate in 1919 (App. I) to the 1971 Namibia opinion (1971 IC] 
Reports 16) is here followed through within the flow of historical events 
with close and critical analytical attention to the issues as they emerged 
and changed in the flow of those events. These qualities are well sus- 
tained for the tangled history of the general Mandate system (Part I, pp. 
1-74), for the abortive post-World War II effort to convert the Mandate 
into a Trusteeship (Part II, pp. 75-124), and for the efforts of the 1950's 
to use the International Court’s advisory powers to hold South Africa as 
Mandatory cy-prés to Trusteeship obligations (Part III, 125-66). 

These qualities persist throughout the author’s work on the more com- 
plex, topical, and controverted issues surrounding the efforts to use the 
General Assembly (pp. 110-84), the Security Council (pp. 315-46 passim), 
and finally the International Court (pp. 185-309) as instruments against 
South African control of South West Africa and also against South Africa’s 
sovereignty and control over its own metropolitan territory (not least by 
implication from the attacks on its apartheid policy, pp. 224-78). 

Even in a work of this level of uniform lucid scholarship, the brilliant 
accounts of the Jurisdictional (1962) and Merits (1966) Phases of the 
South West Africa Cases, brought by Ethiopia and Liberia (pp. 167-312) 
and of the Namibia Advisory Opinion (1971, pp. 329-44) are outstanding. 
By sheer analytical power and integrity, these pages provide an unrivalled 
account of the precise international law issues involved. They are rescued 
from final obfuscation beneath the political and ideological tactics, ma- 
neuver and doubletalk which have understandably accompanied some of 
the most burning issues of our troubled times. The author has sustained 
these exacting tasks with close attention to the social and political con- 
textual background, and also to the pleadings, oral arguments, and docu- 
ments submitted by the parties in the flow of litigation. That he has suc- 
ceeded in doing all this without political and ideological parti pris on his 
own part means that this work will establish itself as a definitive book for 
students of international law and of international politics. And it makes 
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this book also an invaluable teaching instrument in these subjects—for 
course reading as well as for case study in graduate seminars, 

Scholars engaged in research on these various cases will find many dis- 
cussions of principle which, as far as I know, are unparalleled elsewhere 
in the literature. They will find original criticisms of positions which have 
hitherto been commonly accepted without serious examination.* 

One of our generation’s mcst acute political thinkers observed in 1970 
that “the UN debases its currency and its credibility when it blows 
thunderous trumpets as in the case of South Africa which cause no walls 
to fall down and leave intact what has been destroyed in words.”? Dr. 
Slonim has ‘provided us with a comprehensive, incisive, convincing, and 
dismaying account of the costs which inevitably fall, in the course of such 
operations, on the delicate fabric of the legal and judicial institutions of 
the society of nations. 

l Junius STONE 


China’s Practice of International Law: Some Case Studies. Jerome Alan 
Cohen (ed.). Cambridge: Harvard University Press, 1972. pp. x, 
417. Index. $15.00. 


This book is the second study of China’s attitude toward international 
law. The first, entitled China and Some Phases of International Law, 
(1940),* covered various aspects of state jurisdiction, diplomatic and con- 
sular services, and pacific settlement of international disputes, as inter- 
preted and applied by the Republic of China. The present volume, com- 
prised of ten essays, is the collective work of twelve scholars of a special 
panel organized by the American Society of International Law in 1967 
to explore certain basic problems concerning the international conduct of 
the People’s Republic of China. 

In his comprehensive study of the PRC’s practice of recognition or non- 
recognition, Professor James C. Hsiung points out Peking’s changing atti- 
tude from recognition of facts in its early years to political considerations 
of approval or disapproval and also its policy of attaching conditions for 
the establishment of diplomatic relations. Dr. Ko Swan Sik specifically 
describes the Dutch experience with China concerning exchange of en- 


1 For lack of space I note but a few references to such discussions. I choose some 
problems concerning the content of the standard of international accountability which, 
of course, became a linchpin of the amended pleadings-and arguments of counsel for 
Ethiopia and Liberia. See on these pp. 224-71 (esp. pp. 244ff. on the restructuring 

‘by these parties of their whole case in reaction to South Africa’s inspection proposal); 
pp. 272-77 (“from Nuremberg to Brown”); pp. 296-98 (relation of the res judicata 
controversy as between 1962 and 1966 to a sound appreciation of the course of plead- 
ings); pp. 302 ff. (“barely one judge cf the fourteen endorsed Applicant’s norm 
thesis”); pp. 306-09 (tactics for “conservatism” or “radicalism” of the Court); pp. 
338. (Namibia, the Court, and the General Assembly's tus disponendi). 

2 R, Emerson, The United Nations and Colonialism, 3 INTERNATIONAL RELATIONS 
779 (1970). 

*.Prepared by the PE reviewer, published by Oxford University Press under the 
auspices of the Institute of Pacific Relations. 


Y 
a” 


360 THE AMERICAN JOUENAL OF INTERNATIONAL LAW [Vol. 68 


voy: and the extent of diplomatic immunity. In expounding the variations 
of China’s use of diplomacy for promoting world revolution, Professor 
Philippe Ardant explains Peking’s behavior during the Cultural Revolution. 
as a reaction to past frustrations and humiliations. While Professor Gene 
T. Hsiao deals with the peculiar nature of Sino-Japanese trade agreements 
prior to formal recognition, Professor Gilbert P. Verbit argues that Peking’s 
` dealings with such states as Ceylon, Nepal, and Tanzania are in con- 
formity with general rules of international law. 

Sino-Soviet territorial disputes as a consequence of substantive and 
ideological differences are extensively examined in a' joint essay by George 
Ginsburgs and Carl Pinkele. On the Sino-Indian boundary conflict, Pro- 
fessors Cohen and Shao-chuan Leng focus on Peking’s interpretation of 
the Geneva Convention Relative to the Protection of Civilian Persons in 
Tims of War. In his comparison of Nationalist and Communist views of 
“unequal treaties,” Professor Hungdah Chiu deems Peking’s manipulation 
of the concept as more drastic but not without flexibility. Actually, most 
of tae unequal treaties were terminated through prolonged negotiations 
by the Kuomintang government. Professor Byron Weng elucidates vari- 
ous influences working on the PRC’s attitude toward international organi- 
zations prior to its admission to the United Nations. The book concludes 
with Colonel Draper’s essay on China’s shifting relationships with the 
Inte-national Red Cross from participation to noncooperation. | 

Varied in length and depth, these essays fall short of a balanced treat- 
ment of the subjects concerned, but each has its own merits. It is very 
difficult to draw generalizations from particular cases, especially in view 
of the omission of many other important phases of international law; but 
this joint work, nonetheless, contributes new information about Peking’s 
posi-ion in the international community. In his substantial Introduction, 
Professor Cohen suggests that, despite its Marxist-Leninist-Maoist ideol- 
ogy and vigorous challenges to the existing political and legal order, “to 
a large extent the PRC’s articulation of its foreign policies has taken ac- 
count of, and claimed consistency with, basic principles of international 
law’ (p. 13). In presenting the PRC’s legal concepts and practical ap- 
plications with careful analysis cf their coherence and contradictions, the 
book should prove valuable to bcth academicians and policymakers. 


WaLrnym L. TUNG 


The Organization of American States and Human Rights 1960-1967. By 
the General Secretariat, Organization of American States. Washing- 
ton, D.C., 1972. pp. vii, 657. Index. $15.00. 


At the Second Special Inter-American Conference, Rio de Janeiro, 1965, 
the American states resolved to join in the celebration of the International 
Yea: for Human Rights, the year of the twentieth anniversary of the proc- 
lametion of the Universal Declaration of Human Rights ‘of 1948, and to 
commemorate, at the same time, the twentieth anniversary of the Ameri- 
ean Declaration of the Rights and Duties of Man, Bogota, 1948. The 
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program called for the publication, starting in 1968, of a Human Rights 

earbook to reflect the annual progress of the OAS in this field. This first 
volume encompasses all the work of the American regional agency from 
the establishment of the Inter-American Commission on Human Rights 
(1960) until the International Year. The book is bi-lingual, Spanish- 
English, except that certain documents are reproduced in full only in the 
language in which they were written with a summary in the other language. 

Part I contains a documented overall survey of the work of the Organi- 
zation in the field of human rights. The main events of the 1960-67 pe- 
riod were the establishment, organization, and operation of the Inter- 
American Commission on Human Rights and the preparation of the Ameri- 
can Convention on Human Rizhts, adopted at San José, Costa Rica in 1969.1 

Established as a subsidiary organ, the Commission was “raised to the 
rank of principal organ of the Inter-American System” (p. 13) by the 
1957 “Protocol of Buenos Aires, which entered into force in 1970.7 As 
amended by this Protocol, the OAS Charter (Article 112) provides that 
there shall be an Inter-American Commission on Human Rights, whose 
principal function shall be to promote the observance and protection of 
human rights and to serve as a consultative organ of the Organization in 
these matters. An inter-American convention is to determine the structure, 
competence, and procedure of this Commission. Until the Inter-American 
Convention on Human Rights enters into force, the present Inter-American 
Commission on Human Righis is to watch over the observance of human 
rights (Article 150). 

The Inter-American Commission undertook examinations of the situa- 
tion of human rights in a number of American countries (Cuba, Haiti, 
Dominican Republic, Paraguay, Guatemala, Nicaragua, Ecuador, and Hon- 
duras). Part I provides a summary of these activities, while Part III 
contains the full texts of some of the reports on the situation in specific 
countries, as well as a report on Political Refugees in America, prepared 
by the Secretariat. 

Part I also contains the pre-1968 legislative history of the 1969 Conven- 
tion. Of great interest are the reasons which led the various organs in- 
volved in the drafting to omit provisions on economic, social, and cultural 
rights (pp. 27 and 59); and the influence on the text of the American 
Convention of both the European Convention on Human Rights and. the 
proceedings of the UN organs which drafted the International Covenants - 
on Human Rights of 1966. (p. 27). Also of importance is the decision 
of the American governments to continue the preparation of the American 
Convention after the adoption of the Covenants by the UN General As- 
sembly (p. 31). 

Part If contains a number of studies: “Peace and Human Rights” by 
Manuel Bianchi (Chile); “Human Rights at the Level of School Children” 
by Angela Acuña de Chacón ( Costa Rica); “Freedom of Expression, In- 
formation and Investigation” by Gonzalo Escudero (Ecuador); “Protec- 


265 AJIL 679 (1971). 264 AJIL 1014, 1019 (1970). 
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tioa cf Human Rights in connection with the suspension of Constitutional 
Guarantees or a ‘State of Siege ” by Daniel Hugo Martins (Uruguay); and 
“Tae Relationship between Respect for Human Rights and the Effective 
Exərcise of Representative Democracy” by Durward V. Sandifer (United 
States ). 

The book also presents a bibliography of selected publications in the field 
of auman rights which appeared during the period 1960-67. It is not re- 
stricted to the Americas. 

This reviewer respectfully agrees with the view expressed in his Intro- 
duction by the Secretary-General of the Organization of American States, 
Mr Galo Plaza, that “this volume, a historical and technical source book, 
wik prove very useful to perdons interested in human rights.” 

Econ SCHWELB 


International Law—Law of Peace. By N. A. Maryann Green. London: 
Macdonald & Evans, 1973. pp. xxxvii, 298. Index. £2.50. 


Maryann Green was an international civil servant with the Council of 
Europe and his bird’s-eye view of the whole spectrum of the law of peace 
at -imes reflects this fact. Thus we find that the European Commission 
of Human Rights “is the most efficacious body concerned with the inter- 
national protection of human rights in the world today” (p. 117), while 
his paragraph on international organizations and sovereignty is concerned 
ratier with the nonsovereign character of the organizations than their 
impact upon the sovereignty of their members (p. 56). Reflecting his in- 
terest in international organization and the Council of Europe, he com- 
meats, that “there are of course many links between the Human Rights 
organs and the Council of Europe, just as there are between a holding 
company and its subsidiaries. Legally, however, they are separate entities, 
although in Zoernsch v. Waldock and McNulty (English Court of Ap- 
peel, 1964) the court unanimously came to a contrary conclusion in Eng- 
lisk law” (p. 61). 

The book is presented in a traditional fashion and could easily form the 
basis for a syllabus for an introductory course of lectures, although care 
would have to be taken at times to indicate where a possible idealism on 
the part of the author has outrun his realism. Thus, he reproduces the 
sta-ement in the Carnegie Manual of Public International Law that the 
cormpetence of a state to grant asylum to political offenders or refugees 
“hes never been doubted in international law” (p. 110, our italics), and 
he draws attention to the fact that the Universal Declaration of Human 
Rights only gives a right to “seek” asylum. He rightly mentions rights in 
the Covenants which are not in the Declaration, and while he also refers 
to additional rights appearing in the Declaration, he does not indicate that 
the right of asylum has disappeared (p. 115). Among examples of his 
reaism may be cited his analysis of the legal effect of General Assembly 
reselutions (p. 71) and the blunt comment that “‘recognition’ is a politi- 
cal act with legal consequences. No state has a duty to recognize another 
sta-e or its government; no state or government has the right to be recog- 
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nized. Moreover, since there is no definition of ‘state’ for general pur- 
poses of international law there is no legal measuring rod by which to 
determine whether a new state exists, and thus whether to recognize it” 
(p. 33). 

Students using this work as their first introduction to the law of peace 
and to international law generally—or perhaps using it to supplement 
Brierly—may be pleased at the absence of footnotes and of any bibliog- 
raphy, while the citation of cases is confined to the table of cases. Un- 
fortunately, however, the index is not as useful as it might be. “America” 
appears as a specific entry, and at the relevant page (114) there is a refer- 
ence to the Inter-American Convention on Human Rights (the OAS has 
its own entry) and on the same page “Europe” references are to the defini- 
tion of “refugee” (p. 103). 

L. C. GREEN 


Foreign Relations of the United States, 1948, Volume II, Germany aud 
Austria. (Dept. of State Pub. No. 8660), Washington: U.S. Govt. 
Printing Office, 1973. pp. xxx, 1575. Index. $8.00. 


In Foreign Relations, 1948, Volume II, the Department of State pre- 
sents a documentary record of the efforts of the United States to make 
` progress toward the long-delayed peace settlements for Germany and Aus- 
tria, and also records the dramatic episode of the Berlin blockade and 
airlift, | 
- Even with the mass of documentation included, the compilers found it 
necessary to be more selective in this volume than in most earlier Foreign 
Relations volumes. Expanding U.S, involvement in world diplomacy in 
the post-World War II period, especially in multilateral problems, makes 
increased selectivity necessary. Also, for this volume, the interminable 
meetings and correspondence, resulting in little if any progress due to the 
divergent interests of the Western Allies and the Soviet Union, further 
increased the need for selectivity. Explanatory notes give additional in- 
formation on topics not fully documented and the serious student is aided 
by citations to unpublished material as well as to other published sources. 
A real effort seems to have been made to give as comprehensive a record 
as possible within reasonable limitations of space. 

By 1948 the split between the Western Powers and the Soviet Union 
with regard to German policy had eliminated any likelihood of a peace 
treaty with a united Germany. Soviet domination of Eastern Germany 
was complete. The United States, Great Britain, and to a less extent 
France were in agreement that the time had come to move for the estab- 
lishment of a democratic German Government for the Western Zones and 
an end to Allied military occupation. The long and involved negotiations 
at London and Berlin resulting in recommendations for creating an inde- 
pendent West Germany and further efforts to implement these recommen- 
dations are extensively documented. 

Faced with these Allied moves, the Soviet Union protested and acted 
to secure control of Berlin by instituting the ground blockade, which was 
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met by the Allied airlift. The ostensible issue was the money system for 
Berlin, the Soviet Government insisting on the use of Eastern Zone cur- 
rency for the entire city. Reluctantly, the Allies agreed to accept the 
Soviet demand provided there was adequate control to prevent Soviet use 
of the money system to gain financial and economic control over all of 
Berlin. No agreement could be reached on this, and the year ended in 
an impasse. The Berlin question was referred to the United Nations with- 
out solution; a neutral powers resolution failed because of a Soviet veto. 

Reparations and economic rehabilitation are subjects also extensively 
treated. While Soviet policy lay in. extracting substance from Germany, 
the United States, in addition to the cost of military occupation, was 
spending approximately one billion dollars annually for the support of 
the German economy. To ease this burden, German economic recovery 
was necessary; it was also vital to general European recovery to which the 
United States was committed in the European Recovery Plan. The Ger- 
man section of this volume concludes with a collection of “Basic Statements 
of Policy Regarding Germany.” | 

With respect to Austria, the stated policy of the United States was the 
establishment .of an independent and democratic country. The deputies 
for Austria of the Council of Foreign Ministers met 47 times from February 
20 to May 6, 1948 without achieving any substantial result in negotiating 
an Austrian treaty. The U.S. Government was apprehensive of any treaty 
which would provide for withdrawal of foreign troops before an adequate 
Austrian defense force could be established, a concern which was strength- 
ened by the Communist takeover in Czechoslovakia, Points of conflict 
between the Soviet Union and the United States were Soviet claims to 
German assets in Austria and Yugoslav claims, backed by the Soviet Union, 
for repzrations and boundary changes. On December 6 the Austrian Gov- 
ernment expressed the desire for a resumption of treaty negotiations. A 
date for reopening negotiations was set for on or about February 7, 1949. 
The final document of this volume sets forth the unagreed articles of the 
draft Austrian treaty. : 

E. R. PERKINS 


Corrigendum 


In the review of The Hague Academy of International Law, Jubilee Book 
(1923-1973) appearing in the January 1974 issue of the Journal,* the open- 
ing sentences should read as follows: 


The Hague Academy of International Law was founded on January 28, 
1914; the intention of the Curatorium was to inaugurate it on October 1 
of the same year and begin the lectures in 1915. However, because of 
World War I, the inauguration did not take place until July 14, 1923. The 
lectures given at the Academy are published in the Recueil des Cours, 
which ranks high among the major works on international law. 


© 68 AJIL 137 (1974). 
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The Year Book of World Afairs, 1973. Vol. 27. George W. Keeton and 
Georg Schwarzenberger (eds.). (London: Stevens & Sons, 1973. pp. vii, 
462. Index. £5.50.) The new volume of the Year Book has further in- 
creased the number of articles, which now total 22, but only one this time 
is devoted specifically to a topic of general international law. This is an 
examination by Georg Schwarzenberger of the standards and practice of 
international tribunals regarding incompatibilities of functions that would 
disqualify their members, especially on challenges by a party. His seru- 
tiny leads him to criticize, as compromising the judicial self-isolation of 
the International Court of Justice, the treatment which the Court accorded 
to challenges to its composition from South Africa in the South West Africa 
cases (1966) and the Namibia (South West Africa) case (1971). 


Legal and institutional matters are the focus also of two of the articles 
on various intergovernmental organizations and associations of states. 
coe Ginsburgs dissects the doctrinal and organizational features of the 
complex of nonmilitary organizations making up the Soviet-led “socialist 
commonwealth,” and Boris Meissner reviews the development of the politi- 
cal treaty systems of the Soviet Union and China in East Asia. Institu- 
tional aspects are also touched upon in papers concentrating on the func- 
tional and political operation of the Commonwealth of Nations, by Mar- 
garet Doxey, the Organization of African Unity, by James Mayall, and 
the Warsaw Pact, by Robin A. Remington. 


Several articles are devoted to current trends in the theory and method- 
ology of international studies. Besides critical discussions of some spe- 
cific approaches—functionalism, by R. J. Vincent; neofunctionalism, by 
C. C. Pentland; comparative method, by Robert Boardman-—there are 
overviews of the state of investigation and teaching in Britain by Geoffrey 
Goodwin, in the United States by James Rosenau, and in the German- 
speaking countries by Otto Kimminich, which readers of this Journal will 
find particularly valuable for their references to the role of international 
law in international studies. 


Looking to the future of world affairs, the impact of ecological factors 
is assessed by Richard A. Falk, and that of biological factors, by Ivor H. 
Mills. Professor Falk offers a sketch of his views of state policies irrecon- 
cilable with the requirements of planetary ecological equilibrium, with a 
revolutionary ideology needed to prevent prospective catastrophe. Pro- 
fessor Mills, as a medical scientist, takes a longer view with conclusions 
at once more tentative and more hopeful. Of the remaining articles, five 
deal with political and strategic issues in Europe, Chile, South Asia, and 
South Africa, two with topics in current international economics, and one, 
by Modesto Seara Vazquez, with the concept of spheres of influence as 
relevant in international power politics. 

| . Kurt Wax 


Der Rechtsstatus des Landes Berlin. By Ernst R. Zivier. (Berlin: Berlin 
Verlag Arno Spitz, 1973. pp. 263. Bibliography. Index. DM 25.) AL 
though subtitled Eine Untersuchung nach dem Viermächte-Abkommen 
vom 3. September 1971 (An Investigation into the Quadripartite Agree- 
ment of September 3, 1971), the first 111 pages of this very competent 
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legal analysis are devoted to tracing the legal status of Berlin through 
various convolutions starting with the London Protocol of September 12, 
1944, This historical part is followed by about fifty pages of equally com- 
petent legal analysis cf the situation wrought by the four occupying powers 
and the two Germanys in the complex series of transactions of September 
and December 1971 aiming at stabilizing the relationships between the 
two Germanys. Ninety pages of dccumentation complete the book. 


The problems identified as inherent in each adjustment of the status of 
Berlin are not resolved by a definitive analysis in the book. Rather, each 
conflicting interpretation is shown to be the basis for some new agreement 
or tension. The book will be most useful to those needing a handy guide 
to the fate of Berlin after the collapse of 1945 and the rise of a Europe 
divided along political and economic lines running through a partitioned 
Germany. | 

ALFRED P. RUBIN 


Die unmittelbare Anwendbarkeit völkerrechtlicher Verträge und des 
EWG-Vertrages im innerstaatlichen Bereich. Schweizerische Beiträge 
zum Europarecht. Band 8. By Arnold Koller. (Bern: Verlag Stämpfli 
& Cie AG, 1971. pp. 216. Fr./DM 45.) This effort to ascertain the status 
of the European Economic Community Treaty in internal law begins with 
an exposition of the relationships between treaties governed by classical 
international law and municipal law. It proceeds through an examination 
of the theory of self-executing treaties and related American practice, a 
consideration of the rights and duties of individuals that derive from 
treaties, and a brief exposition of the applicability of treaties within mem- 
ber states of federal unions, to an analysis of the literature expounding the 
concept of the direct epplicability of treaties. 


There follows an attempt to ana-yze the potential sources of obligation . 
of treaties that would have the impact of giving internal effect without 
need for an intervening national legal act. The explanatory problems 
that the author, like his predecessars, encountered are underlined by the 
necessity of discussing treaties in general and the influence of municipal 
law on the direct applicability of treaties. That -chapter ends with a 
section on conflicts between treaties and municipal law and efforts made 
to develop a hierarchy of norms. Out of this discussion comes the con- 
clusion (p. 148) that a unified and strongly grounded concept of the 
direct applicability of treaties, untainted by considerations of municipal 
law, is hardly possible in light of the intermingling of domestic and inter- 
national norms in the internal legal sphere. 


This realistic appraisal of the intermingling of international and munici- 
pal lew, which bears resemblances to efforts by systems theorists to ex- 
plain exchanges between a system and its environment, leads to an attempt 
to determine whether the direct avplicability of the EEC Treaty is dif- 
ferent in nature from what one finds by examining the status of classical 
international law. The author concludes that although quantitative dif- 
ferences may arise from the frequency of application of the treaty, quali- 
tatively there is no fundamental difference, desirable though it might be 
were, applications of the EEC Treaty to become a leading wedge for-a 
broader application of classical international law. 

Wesxiey L, GOULD 


The International Legal System: Cases and Materials with Emphasis on 
the Australian Perspective. By W. E. Holder and G. A. Brennan. (Syd- 


1974] ` BRIEFER NOTES 367 


ney, Melbourne, and Brisbane: Butterworth’s. 1972. pp. xl, 1048. Ap- 
pendixes. Index. $25.00.) To anyone familiar with Pitt Cobbett’s pio- 
neering casebook on international law that first appeared in 1885, this 
new Australian casebook will prove most welzome. Moreover, the case- 
book has enough of an interdisciplinary overtone to suggest that the case 
method approach is not inconsistent with the better work of social scien- 
tists concerned with international affairs. Those of us who have never 
approved of the antagonistic stances taken ky practitioners of different 
disciplines—stances that have too close a resemblance to ego trips—can 
only be most appreciative of this evidence of disciplinary compatibility. 


Australian cases and other materials are intermingled with more com- 
monly available international, British, and American cases and materials 
to add a dimension to our knowledge and understanding of the substance 
and procedures of international law and their uses in the contemporary 
world, Certain sections are devoted specifically to Australian practices 
and are presented as parts of chapters on: states; dependent, mandated, 
and trust territories; territorial sea; continental shelf; fisheries; airspace; 
nationality; movement of people; immunity; extradition; contracts and 
concessions; expropriation; treatymaking process; the diplomatic function; 
war. These sections, together with other references to Australian prac- 
tice, lead one to regret that there has not been a project that would pro- 
duce similar casebooks for more of the nations that have been contributors 
to the development of international law, even including non-Anglo-Saxcn 
nations in which the casebook is not an instrument of law school teaching. 


WeEsLEY L. GouLD 


Cases and Materials on International Law. By D. J. Harris. (London: 
Sweet & Maxwell. 1973. pp. xxviii, 779. Appendix. Index. $22.95, 
cloth; $16.25, paper.) Although compelled by space limitations to either 
shorten or omit sections on growth areas of international law which haye 
proved attractive to students, D. J. Harris has brought together a useful 
compilation of cases, treaties, and other basic materials illustrating tradi- 
tional principles of international law and their adaptation to a changing 
world. And the space limitations have not prevented illustration of some 
of the more important extensions of international law into new areas of 
concern. Of particular value are the several examples of the United 
Nations role in the development of international law. 


This casebook reflects a British orientation to legal studies in the sense 
that even an awareness of the diplomatic function of international law 
does not lead to the inclusion of more than an extremely minimal number 
of selections that could be said to take a social science approach. In this 
respect, the Harris casebook compares somewhat unfavorably with the 
casebook by W. E. Holder and G. A. Brennan, The International Legal 
System: Cases and Materials (reviewed above). In addition, Americans 
might prefer to see more references to the foreign policy of the United 
States, if not also of other influential states, rather than almost exclusive 
reference to British policy on international law issues. But to characterize 
these two limitations either as shortcomings or as faults would be to ex- 
press an intellectual prejudice hardly reflective of the book’s potential as 
a teaching instrument. 


One of the merits of this casebook is that it directs students’ attention 
to such matters as the legal status of unrecagnized segments of divided 
states, the Rhodesia and Namibia issues, the ownership of natural re- 
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sources, the protection of companies and shareholders under conditions of 
multinational ownership and activities, and the protection of human rights, 
particularly in Europe. The chapter on the law of treaties is organized 
around the 1969 Vienna Convention in anticipation of its coming into 
force. Perhaps most important from a pedagogical perspective are the 
incisive notes which, in harmony with an effective law school teaching 
technique, include perplexing questions about the applicability of the 
principles set forth in the readings to somewhat different situations, real 
or hypothetical. In these inflationary days, students (other than the three 
who, according to Harris, transferred to another course upon seeing the 
materials) will welcome the publisher’s decision to make this excellent 
casebcok available in paperback as well as hardback form. 


WEsLEY L. GOULD 


Droit public fondamental. By Henri Brun and Guy Tremblay. (Qué 
bec: Les Presses de l'Université Laval. 1972. pp. xiii, 513. Index. $12.00.) 
Those who are interested in the fundamental law and ‘political institu- 
tions of the Dominion of Canada and of the Province of Quebec will 
welcome this study. The authors have not attempted a discourse on the 
politics of either the Dominion or the Province or on the politics of federal- 
provincial relations. Instead, they have confined their exposition to the 
legal framework and, among other things, provide liberal reference to 
federal and provincial statutes and judicial decisions that supply much of 
the contemporary substance within the constitutional framework. 


For international law specialists who must deal with affairs involving 
Canada, almost all that the authors set forth serves to clarify’ the legal 
background from which Canadian approaches to international law emerge. 
Except for occasionally relevant passages on such subjects as the courts, 
the armed forces, nationality, minorities, and the rights of aliens, discus- 
sion of international law is limited to four pages in a chapter on legisla- 
tive supremacy and the legislative function. The focus is on the internal 
authority of treaties and customary international law. 


One can characterize the authors’ view of the relationships between in- 
ternational law and Canadian law as a rather strong version of British 
doctrine expressed in such well-known cases as Mortensen v. Peters. Con- 
ceptualizing the state as a relatively centralized juridical order, the au- 
thors regard the state’s relationship to international law as resting on 
voluntary acquiescence and so not in the least implying subordination. The 
outcome of a confrontation ‘of Canadian law and international law is 
treated as dependent upon whether a rule of Canadian law relates to 
whatever matter is in litigation. In the absence of a rule of Canadian 
law, a treaty or a prohibition of customary international law is said to 
have only the same moral persuasion upon the courts that it has upon 
the legislature. Permissive rules of customary international law present 
no problem for the author's logic, for conflict is removed by the fact that 
a permissive rule has no internal effect without state action. The au- 
thors’ view of the relations between international law and Canadian law 
is consistent with their discussion of the sovereignty of the Canadian 
Parliament and Quebec’s National Assembly and with their presentation 
of the principle of the divisibility of the Crown. It contains an absolutist 
element more compatible with claims of Quebec’s autonomy than with 
promotion of a global rule of law. 

Weser L. Gourp 
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La Coopération Scientifique Internationale. By Jean Touscoz. (Paris: 
Editions Techniques et Economiques, 1973. pp. 390.) Professor Touscoz 
of the University of Nice and its specialized Institute of the Law of Peace 
and Development has given us. one of those compendium or “survey” 
books with which French jurists seem to alternate their more avowedly 
speculative or philosophical works on law. Professor Touscoz’s work 
covers a great deal of ground in a disciplined, systematic way, everything 
possible on international scientific cooperation being neatly arranged in 
appropriate categories and subcategories, for example, category non-State 
cooperation (subcategories, nonlucrative and lucrative); category inter- 
state bilateral cooperation; category regional organizations (subcategories, 
non-European and European); category universal organizations (subcate- 
gories, UN organizations and non-UN organizations), It is all very neat 
and orderly and rational—thoroughly Cartesian in fact. What the book 
seems to call out for are just a few wild, poetic generalizations to stimulate 
us to debate over the ultimate purposes of scientific research in modern 
society, and the possibilities of projecting different national conceptions of 
the scientist’s roles and missions into some sort of meaningful transnational 
Weltanschauung forming the basis for a really effective international co- 
operation. That is, of course, to ask Professor Touscoz to write a rather 
different book from the one he has defined in advance for himself. 


But the Preface by M. Aigrain raises just that issue in pleading the case 
for multiplicity and diversity in the institutional organization of inter- 
national scientific cooperation in Europe and so avoiding, in his view, the 
dangers of a monolithic centralism in scientific policy. The example M. 
Aigrain cites in support of the case for institutional pluralism in European 
scientific planning may not be the most felicitous at the height of the 
current World and European energy crisis: he expresses himself as, “re- - 
- joicing, at least not regretting, that Europe did not ten years ago, take the 
decision to concentrate all its efforts on a single channel for the produc- 
tion of nuclear power-based electrical energy” (p. 8). 

Epwarp McWHINNEY 
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OFFICIAL DOCUMENTS 
Unrrep States: War Powers RESOLUTION * 
Public Law 93-148 
93rd Congress, H. J. Res. 542 - 
November 7, 1973 


Jomnt RESOLUTION ` 


Concerning the war powers of Congress and the President. 


Resolved by the Senate and House of Representatives of the United 


States of America i in Congress assembled, . 


SHORT TITLE 


£. 


SECTION l. This: joint resolution may be cited as the War Powers 


Resolution.” 


PURPOSE AND POLICY 


Sec. 2. (a) It is ; the purpose of this joint resolution to full the intent 
of the framers of the Constitution of the United States and insure that the 
collective judgment. of both the Congress and the President will apply to 
the introduction of United States Armed Forces into. hostilities, or into 


situations where imminent involvement in hostilities is. clearly indicated. 
by the circumstances, and to the continued usé of such: forces in hostilities - | 


or in such situations. 


- (b) Under article I, section 8, of the Constitution, it is specifically eR 


vided that the Congress shall have-the power to make all laws necessary 
and proper for carrying into execution, not only its own powers but also 
_all other powers vested by the Constitution in the Government of the 
United States, or in any department or officer thereof. 


(c) The constitutional powers of the President as Commander-in-Chief 
to introduce United States Armed Forces into hostilities, or into situations 


i where imminent involvement in hostilities is clearly indicated by the cir- 


- cumstances, are exercised only pursuant to (1) a declaration of war, (2) 


'. specific statutory authorization, or (3) a national emergency created by 
attack upon the United States, its territories or possessions, or its armed 


forces. 


+ 


CONSULTATION 


Sec. 3. The President in every . possible instance shall consult with © 


Congress before introducing United States Armed Forces into hostilities 
* The Resolution (H.J. Res. 542) was vetoed by the President on October 24, 1973. 


On November 7, the veto was overridden in the House by a vote of 284 to 135, and. 


in the Senate by 75 to 18. For further comment, see Contemporary Practice section 
~ supra p. 324, - 
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or into situations where imminent involvement in hostilities is clearly in- 
dicated by the circumstances, and after every such introduction shall con- 
sult regularly with the Congress until United States Armed Forces are no 
longer engaged in hostilities or have been removed from such situations. 


REPORTING 


Sec. 4. (a) In the absence of a declaration of war, in any case in which 
United States Armed Forces are introduced— 


1) into hostilities or into situations where imminent involvement 
in hostilities is clearly indicated by the circumstances; 


(2) into the territory, airspace or waters of a foreign nation, while 
equipped for combat, except for deployments which relate solely to 
supply, replacement, repair, or training of such forces; or 


(3) in numbers which substantially enlarge United States Armed 
Forces equipped for combat already located in a foreign nation; 


the President shall submit within 48 hours to the Speaker of the House cf 
Representatives and to the President pro tempore of the Senate a report, 
in writing, setting forth— 


(A) the circumstances necessitating the introduction of United 
States Armed Forces; i 


(B) the constitutional and legislative authority under which such 
introduction took place; and 


(C) the estimated scope and duration of the hostilities or involve- 
ment. 


(b) The President shall provide such other information as the Congress 
may request in the fulfillment of its constitutional responsibilities with re- 
spect to committing the Nation to war and. to the use of United States 
Armed Forces abroad. 


(c) Whenever United States Armed Forces are introduced into hos- 
tilities or into any situation described in subsection (a) of this section, the 
President shall, so long as such armed forces continue to be engaged in 
such hostilities or situation, report to the Congress periodically on the 
status of such hostilities or situation as well as on the scope and duration 
of such hostilities or situation, but in no event shall he report to the Con- 
gress less often than once every six months. 


CONGRESSIONAL ACTION 


Sec. 5. (a) Each report submitted pursuant to section 4{a)(1) shall 
be transmitted to the Speaker of the House of Representatives and to the 
President pro tempore of the Senate on the same calendar day. Each re- 
port so transmitted shall be referred to the Committee on Foreign Affairs 
of the House of Representatives and to the Committee. on Foreign Rela- 
tions of the Senate for appropriate action. If, when the report is trans- 
mitted, the Congress has adjourned sine die or has adjourned for any 
period in excess of three calendar days, the Speaker of the House af Repre- 
sentatives and the President pro tempore of the Senate, if they deem it 
advisable (or if petitioned by at least 30 percent of the membership of 

their respective Houses) shall jointly request the President to convene 
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Congress in order that it may consider the report and take appropriate . 
action pursuant to this section. © : 


(b) Within sixty calendar days after a report is submitted or is re- 
quired to be submitted pursuant to section 4({a)(1), whichever is earlier, 
the President shall terminate any use of United States Armed Forces with 
respect to which such report was submitted (or required to be submitted), 
unless the Congress (1) has declared war or has enacted a specific authori- 
zation for such use of United States Armed Forces, (2) has extended by 
law such sixty-day period, or (3) is physically unable to meet as a result of 
an armed attack upon the United States. Such sixty-day period shall be 
exterded for not more than an additional thirty days if the President de- 
termines and certifies to the Congress in writing that unavoidable military 
necessity respecting the safety of United States Armed Forces requires 
the continued use of such armed forces in the course of bringing about a 
prompt removal of such forces. 


(c) Notwithstanding subsection (b), at any time that United States 
Armed Forces are engaged in hostilities outside the territory of the United 
States, its possessions and territories without a declaration of war or spe- 
cific statutory authorization, such forces shall be removed by the President 
if the Congress so directs by concurrent resolution. 


CONGRESSIONAL PRIORITY PROCEDURES FOR JOINT RESOLUTION OR BILL 


Sec. 6. (a) Any joint resolution or bill introduced pursuant to section 
5(b) at least thirty calendar days before the expiration of the sixty-day 
pericd specified in such section shall be referred to the Committee on 
Fore-gn Affairs of the House of Representatives or the Committee on For- 
eign Relations of the Senate, as the case may be, and such committee shall 
report one such joint resolution or bill, together with its recommendations, 
not later than twenty-four calendar days before the expiration of the sixty- 
day period specified in such section, unless such House shall otherwise 
determine by the yeas and nays. 


(b) Any joint resolution or bill so reported shall become the pending 
busiress of the House in question (in the case of the Senate the time for 
debaze shall be equally divided between the proponents and the oppo- 
nents), and shall be voted on within three calendar days thereafter, unless 
such House shall otherwise determine by yeas and nays. 


(c) Such a joint resolution or bill passed by one House shall be referred 
to the committee of the other House named in subsection (a) and shall 
be reported out not later than fourteen calendar days before the expira- 
tion of the sixty-day period specified in section.5(b). The joint resolution 
or bill so reported shall become the pending business of the House in 
question and shall be voted on within es calendar days after it has been 
reported, unless such House shall otherwise determine by yeas and nays. 


(d) In the case of any disagreement between the two Houses of Con- 
gress with respect to a joint resolution or bill passed by both Houses, con- 
ferees shall be promptly appointed and the committee of conference shall 
make and file a report with respect to such resolution or bill not later than 
four calendar days before the expiration of the sixty-day period specified 
in section 5(b). In the event the conferees are unable to agree within 48 
hours, they shall report back to their respective Houses in disagreement. 
Notwithstanding any rule in either House concerning the printing of con- 
ference reports in the Record or concerning any delay in the consideration 
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of such reports, such report shall be acted on by both Houses not later than 
the expiration of such sixty-day period. 


CONGRESSIONAL PRIORITY PROCEDURES FOR CONCURRENT RESOLUTION 


- Sec. 7. (a) Any concurrent resolution introduced pursuant to section 
5(c) shall be referred to the Committee on Foreign Affairs of the House 
of Representatives or the Committee on Foreign Relations of the Senate, 
as the case may be, and one such concurrent resolution shall be reported 
out by such committee together with its recommendations within fifteen 
oe days, unless such House shall otherwise determine by the yeas 
and nays. 


(b) Any concurrent resolution so reported shall become the pending 
business of the House in question (in the case of the Senate the time for 
debate shall be equally divided between the proponents and the opponents) 
and shall be voted on within three calendar days thereafter, unless suc 
House shall otherwise determine by yeas and nays. 


(c) Such a concurrent resolution passed by one House shall be referred 
to the committee of the other House named in subsection (a) and shall 
be reported out by such committee together with its recommendations 
within fifteen calendar days and shall thereupan become the pending busi- 
ness of such House and shall be voted upon within three calendar days, 
unless such House shall otherwise determine by yeas and nays. 


(d) In the case of any disagreement between the two Houses of Con- 
gress with respect to a concurrent resolution passed by both Houses, con- 
ferees shall be promptly appointed and the ccmmittee of conference shall 
make and file a report with respect to such concurrent resolution within 
six calendar days after the legislation is referred to the committee of con- 
ference. Notwithstanding any rule in either House concerning the print- 
ing of conference reports in the Record or concerning any delay in the 
consideration of such reports, such report shall be acted on by both Houses 
not later than six calendar days after the conference report is filed. In 
the event the conferees are unable to agree within 48 hours, they shall 
report back to their respective Houses in disagreement. 


INTERPRETATION OF JOINT RESOLUTION 


Sec. 8. (a) Authority to introduce United States Armed Forces into hos- 
tilities or into situations wherein involvement in hostilities is clearly indi- 
cated by the circumstances shall not be inferred— 


(1) from any provision of law (whether or not in effect before 
the date of the enactment of this joint resolution), including any pro- 
vision contained in any appropriation Act, unless such provision 
specifically authorizes the introduction of United States Armed Forces 
into hostilities or into such situations and states that it is intended 
to constitute specific statutory authorization within the meaning pf 
this joint resolution; or 


(2) from any treaty heretofore or hereafter ratified unless such 
treaty is implemented by legislation specifically authorizing the intro- 
duction of United States Armed Forces into hostilities or into such 
situations and stating that it is intended to constitute specific statutory 
authorization within the meaning of this joint resolution. 
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(b) Nothing in this joint resolution shall be construed to require any 
further specific statutory authorization to permit members of United States 
Armed Forces to participate jointly with members of the armed forces of 
one or more foreign countries in the headquarters operations of high-level 
military commands which were established prior to the date of enactment 
of this joint resolution and pursuant to the United Nations Charter or any 
treaty ratified by the United States prior to such date. 


(c) For purposes of this joint resolution, the term “introduction of 
United States Armed Forces” includes the assignment of members of such 
armed forces to command, coordinate, participate in the movement of, or 
accompany the regular or irregular military forces of any foreign country 
or government when such military forces are engaged, or there exists an 
imminent threat that such forces will become engaged, in hostilities. 


(d) Nothing in this joint resolution— 


(1) is intended to alter the constitutional authority of the Congress 
‘or of the President, or the provisions of existing treaties; or 


(2) shall be construed as granting any authority to the President 
with respect to the introduction of United States Armed Forces into 
hostilities or into situations wherein involvement in hostilities is clearly 
indicated by the circumstances which authority he would not have 
had in the absence of this joint resolution. 


SEPARABILITY CLAUSE 


Src. 9. If any provision of this joint resolution or the application thereof 
to any person or circumstance is held invalid, the remainder of the joint 
resolution and the application of such provision to any other person or cir- 
cumstance shall not be affected thereby. 


EFFECTIVE DATE 


Sec. 10. This joint resolution shall take effect on the date of its enact- 
ment. 


Untrep STATES—MEXICO 
AGREEMENT ON CoxLorADO RIVER SALINITY 


EXCHANGE OF IpENTIC NotEs oF AucusT 30, 1973 BETWEEN THE 
UNITED STATES AMBASSADOR TO MEXICO AND THE 
MEXICAN SECRETARY OF FOREIGN RELATIONS 


I have the honor to refer to Minute No. 242 of the International Bound- 
ary and Water Commission signed August 30, 1973, entitled “Permanent 
and Definitive Solution to the International Problem of the Salinity of the 
Colorado River.” Point 10 of that Minute, consistent with the provisions 
of Article 24(d) and Article 25 of the Treaty of February 3, 1944,* pro- 
vides that it shall be expressly approved by both Governments. 


Accordingly, if the Government of the United Mexican States is in 
agreement, I propose that the present note and Your Excellency’s note in 
reply to the same effect, constitute an agreement between the Government 
of the United States of America and the Government of the United Mexi- 
can States confirming the provisions of Minute No. 242, which shall enter 


> TS 994; 59 Stat. 1219. 
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into force upon the date of these notes, subject, however, to the conditions 
of point 10 of said Minute. 


INTERNATIONAL BOUNDARY AND WATER COMMISSION, 
Uniren STATES AND MEXICO 
Mexico, D.F., 
August 30, 1973. 
Minute No. 242 


4 


PERMANENT AND DEFINITIVE SOLUTION TO THE INTERNATIONAL PROBLEM 
OF THE SALINITY OF THE COLORADO RIVER. 


The Commission met at the Secretariat of Foreign Relations, at Mexico, 
D.F., at 5:00 p.m. on August 30, 1973, pursuant to the instructions re- | 
ceived by the two Commissioners from their respective Governments, in 
order to incorporate in a Minute of the Commission the joint recommenda- 
tions which were made to their respective Presidents by the Special Repre- 
sentative of President Nixon, Ambassador Herbert Brownell, and the Secre- 
tary of Foreign Relations of Mexico, Lic. Emilio O. Rabasa, and which 
have been approved by the Presidents, for a permanent and definitive 
solution of the international problem of the salinity of the Colorado River, 
resulting from the negotiations which they, and their technical and juridi- 
cal advisers, held in June, July and August of 1973, in compliance with 
the references to this matter contained in the Joint Communique of Presi- 
dents Richard Nixon and Luis Echeverria of June 17, 1972.°* 


Accordingly, the Commission submits for the approval of the two Gov- 
ernments the following 


RESOLUTION: 


1. Referring to the annual volume of Colorado River waters guaranteed 
to Mexico under the Treaty of 1944, of 1,500,000 acre-feet (1,850,234,000 
cubic meters): 


a) The United States shall adopt measures to assure that not earlier 
than January 1, 1974, and no later than July 1, 1974, the approximately 
1,360,000 acre-feet (1,667,545,000 cubic meters) delivered to Mexico up- 
stream of Morelos Dam, have an annual average salinity of no more than 
115 p.p.m. + 30 p.p.m. U.S. count (121 p.p.m.= 30 p.p.m. Mexican count) 
over the annual average salinity of Colorado River waters which arrive 
at Imperial Dam, with the understanding that any waters that may be de- 
livered to Mexico under the Treaty of 1944 by means of the All American 
Canal shall be considered as having been delivered upstream of Morelos 
Dam for the purpose of computing this salinity. 


b) The United States will continue to deliver to Mexico on the land 
boundary at San Luis and in the limitrophe section of the Colorado River 
downstream from Morelos Dam approximately 140,000 acre-feet (172,- 
689,000 cubic meters) annually with a salinity substantially the same as 
that of the waters customarily delivered there. 


c) Any decrease in deliveries under point 1(b) will be made up by 
an equal increase in deliveries under point 1(a). 


d) Any other substantial changes in the aforementioned volumes of 
water at the stated locations must be agreed to by the Commission. 


. 99 67 DEPT. STATE BULL. 66 (1972). 


378 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 68 


e) Implementation of the measures referred to in point 1(a) above 
is sukject to the requirement in point 10 of the authorization of the neces- 
sary works. . 


2. The life of Minute No, 241 *** shall be terminated upon approval of 
the present Minute. From September 1, 1973, until the provisions of point 
l(a) become effective, the United States shall discharge to the Colorado 
River downstream from Morelos Dam volumes of drainage waters from 
the W'ellton-Mohawk District at the annual rate of 118,000 acre-feet (145,- 
551,000 cubic meters) and substitute therefor an equal volume of other 
waters to be discharged to the Colorado River above Morelos Dam; and, 
pursuant to the decision of President Echeverria expressed in the Joint 
Communique of June 17, 1972, the United States shall discharge to the 
Colorado River downstream from Morelos Dam the drainage waters of 
the Wellton-Mohawk District that do not form a part of the volumes of 
drainage waters referred to above, with the understanding that this re- 
maining volume will not be replaced by substitution waters. The Com- 
missicn shall continue to account for the drainage waters discharged be- 
low Morelos Dam as part of those described in the provisions of Article 10 
of the Water Treaty of February 3, 1944. 


3. As a part of the measures referred to in point 1({a), the United States 
shall extend in its territories the concrete-lined Wellton-Mohawk bypass 
drain from Morelos Dam to the Arizona-Sonora international boundary, 
and operate and maintain the portions of the Wellton-Mohawk bypass 
drain located in the United States. 


4. To complete the drain referred to in point 3, Mexico, through the 
Commission and at the expense of the United States, shall construct, oper- 
ate and maintain an extension of the concrete-lined bypass drain from the 
Arizona-Sonora international boundary to the Santa Clara Slough of a 
capacity of 353 cubic feet (10 cubic meters) per second. Mexico shall 
permit the United States to discharge through this drain to the Santa Clara 
Slough all or a portion of the Wellton-Mohawk drainage waters, the vol- 
umes of brine from such desalting operations in the United States as are 
carried out to implement the Resolution of this Minute, and any other 
volumes of brine which Mexico may agree to accept. It is understood 
that ro radioactive material or nuclear wastes shall be discharged through 
this drain, and that the United States shall acquire no right to navigation, 
servitide or easement by reason of the existence of the drain, nor other 
legal -ights, except as expressly provided in this point. 


5. Pending the conclusion by the Governments of the United States and 
Mexico of a comprehensive agreement on groundwater in the border areas, 
each country shall limit pumping of groundwaters in its territory within 
five miles (eight kilometers) of the Arizona-Sonora boundary near San 
Luis to 160,000 acre-feet (197,358,000 cubic meters) annually. 


6. ‘With the objective of avoiding future problems, the United States 
and Mexico shall consult with each other prior to undertaking any new 
develəpment of either the surface or the groundwater resources, or under- 
_ taking substantial modifications of present developments, in its own terri- 
tory in the border area that might adversely affect the other country. 


7. The United States will support efforts by Mexico to obtain appropriate 
financing on favorable terms for the improvement and rehabilitation of 
_ the Mexicali Valley. The United States will also provide nonreimbursable 
assistance on a basis mutually acceptable to both countries exclusively for 


©°° TIAS 7404, 7696; 23 UST 1286; 24 UST. 
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those aspects of the Mexican rehabilitation program of the Mexicali Valley 
relating to the salinity problem, including tile drainage, In order to com- 
ply with the above-mentioned purposes, both countries will undertake 
negotations as soon as possible. 


_ 8. The United States and Mexico shall recognize the undertakings and 
understandings contained in this Resolution as constituting the permanent 
and definitive solution of the salinity problem referred to in the Joint Com- 
munique of President Richard Nixon and President Luis Echeverria dated 
June 17, 1972. 


9. The measures required to implement this Resolution shall be under- 
taken and completed at the earliest practical date. 


‘10. This Minute is subject to the express approval of both Governments 
by exchange of Notes. It shall enter into force upon such approval; pro- 
vided, however, that the provisions which are dependent for their imple- 
mentation on the construction of works or on other measures which require 
expenditure of funds by the United States, shall become effective upon 
the notification by the United States to Mexico of the authorization by the 
United States Congress of said funds, which will be sought promptly. 


UNITED Nations GENERAL ASSEMBLY 
ResoLution 3103 (XXVII) * 


Basic PRINCIPLES oF THE LEGAL STATUS OF THE COMBATANTS STRUGGLING 
Acarnst COLONIAL AND ALIEN DOMINATION AND Racist REGIMES 


The General Assembly, 


Recalling that the Charter of the United Nations reaffirms faith in the 
dignity and worth of the human person, 


Recalling resolution 2444 (XXIII) of 19 December 1968 in which the 
General Assembly, inter alia, recognized the need for applying the basic 
humanitarian principles in all armed conflicts, 


Recognizing further the importance of respecting the 1907 Hague Con- 
ventions,* the 1925 Geneva Protocol,? the Geneva Conventions of 1949, 
and other universally recognized norms of modern international law for . 
the protection of human rights in armed conflicts, ` 


Reaffirming that the continuation of colonialism in all its forms and mani- 
festations, as it was noted in General Assembly resolution 2621 (XXV) of 
12 October 1970, is a crime and that colonial peoples have the inherent 
right to struggle by all necessary means at their disposal against colonial 
Powers and alien domination in exercise of their right of self-determination 
recognized in the Charter of the United Nations and the Declaration on 
Principles of International Law concerning Friendly Relations and Co- . 
ope aon among States in accordance with the Charter of the United 

ations,* 


© Adopted by a vote of 83 to 13, 19 abstentions, at the 2197th Meeting, Dec. 12, 1973. 

1 Carnegie Endowment for International Peace, The Hague Conventions and Declara- | 
tions of 1899 and 1907 {New York, Oxford University Press, 1915). 

2 League of Nations, Treaty Series, vol. XCIV, No. 2138, p. 65. 

3 United Nations, Treaty Series,.vol. 75, Nos. 970-73. 

4 General Assembly resolution 2625 (XXV). e Boots cm andl 
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Stressing that the policy of apartheid and racial oppression has been 
condemned by all countries and peoples, and that the pursuing of such 


_ a policy has been recognized as an international crime, 


Reajfirming the declarations made in General Assembly resolutions 2548 
(XXIV) of 11 December 1969 and 2708 (XXV) of 14 December 1971 that 
the practice of using mercenaries against national liberation movements 
in the colonial territories constitutes a criminal act, 


Recalling numerous appeals of the General Assembly to the colonial 
Powers and those occupying foreign territories as well as to the racist 
régimes set. forth, inter alia, in resolutions 2383 (XXIII) of 7 November 
1968, 2508 (XXIV) of 21 November 1969, 2547 (XXIV) of 11 December 
1969, 2652 (XXV) of 3 December 1970, 2678 (XXV) of 9 December 1970, 
2707 (XXV) of 14 December 1970, 2795 (XXVI), 2796 (XXVI) of 10 
December 1971 and 2871 (XXVI) of 20 December 1971, to ensure the 
application to the fighters for freedom and self-determination of the pro- 
visions of the Geneva Convention relative to the Treatment of Prisoners 
of War, of 12 August 1949, and the Geneva Convention relative to the 
Protection of Civilian Persons in Time of War, of 12 August 1949, 


Deeply concerned at the fact that, despite numerous appeals of the Gen- 
eral Assembly, the compliance with the provisions of the said Conventions 
has not yet been ensured, 


Noting that the treatment of the combatants struggling against colonial 
and alien domination and racist régimes captured prisoners still remains 
inhuman, 

Recalling its resolutions 2674 (XXV) of 9 December 1970 and 2852 
(XXVI) of 20 December 1971, which pointed out the need for the elab- 
oration of additional international instruments and norms envisaging, inter 
alia, the increase of the protection of persons struggling for freedom against 
colonial and alien domination and racist régimes, . 


Solemnly proclaims the following basic a aes of the legal status of 


the combatants struggling against colonial and alien domination and racist 
régimes without prejudice to their elaboration in future within the frame- 
work of the development of international law applying to the protection 
of human rights in armed conflicts: 


1. The struggle of peoples under colonial, alien domination and racist 
régimes for the implementation of their right to self-determination and in- 
dependence is legitimate and in full accordance with the principles of 
international law; 


2. Any attempt to suppress the struggle against colonial and alien domi- 
nation and racist régimes are [sic.] incompatible with the Charter of the 
United Nations, the Declaration on Principles of International Law concern- 
ing Friendly Relations and Co-operation among States in accordance with 
the Charter of the United Nations: the Universal Declaration of Human 
Rights, the Declaration on the Granting of Independence to Colonial 
Countries and Peoples and constitutes a threat to international peace and 
security; 

3. The armed conflicts involving the struggle of peoples against colonial 
and alien domination and racist régimes are to be regarded as international 
armed. conflicts in the sense of the 1949 Geneva Convention and the legal 
status envisaged to apply to the combatants in the 1949 Geneva Conven- 
tions and other international instruments are to apply to the persons en- 


~~ 
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gaged in armed struggle against colonial and alien domination and racist 
régimes; 


4, The combatants struggling against colonial and alien domination and 
racist régimes captured prisoners are to be accorded the status of prisoners 
of war and their treatment of them should be in accordance with the pro- 
visions of the Geneva Convention relative to the Treatment of Prisoners 
of War of 12 August 1949; 


5. The use of mercenaries by colonial and racist régimes against the 
national liberation movements struggling for their freedom and inde- 
pendence from the yoke of colonialism and alien domination is considered 
to be a criminal act and the mercenaries should accordingly be punished 
as criminals; 


6. The violation of the legal status of the combatants struggling against 
colonial and alien domination and racist régimes in the course of armed 
conflicts entails full responsibility in accordance with the norms of inter- 
national law. 


Resotvrion 3171 (XXVIII) ° 
PERMANENT SOVEREIGNTY OVER NATURAL RESOURCES 


The General Assembly, 


Reiterating that the inalienable right of each State to the full exercise 
of national sovereignty over its natural resources has been repeatedly 
recognized by the international community in numerous resolutions of 
various organs of the United Nations, 


Reiterating also that an intrinsic condition of the exercise of the sov- 
ereignty of every State is that it be exercised fully and effectively over all 
its natural resources whether found on land or in the sea, 


Reaffirming the inviolable principle that every country has the right to 
adopt the economic and social system which it deems most favourable to 
its development, 


Recalling its resolutions 1803 (XVII) of 14 December 1962, 2158 (XXI) 
of 25 November 1966, 2386 (XXIII) of 19 November 1968, 2625 (XXV) of 
24 October 1970, 2692 (XXV) of 11 December 1970 and 3016 (XXVII) of 
18 December 1972, and Security Council resolution 330 (1973) of 21 
March 1973, concerning permanent sovereignty over natural resources, 


Recalling further the Declaration on Principles of International Law 
concerning Friendly Relations and Co-operation among States in accord- 
ance with the Charter of the United Nations? which proclaims that no 
State may use or encourage the use of economic, political or any other 
type of measure to coerce another State in order to obtain from it the 
subordination of the exercise of its sovereign rights and to secure from it 
advantages of any kind, 


Considering that the full exercise by each State of sovereignty over its 
natural resources is an essential condition for achieving the objectives and 
targets of the Second United Nations Development Decade, and that this 


° Adopted by a vote of 108 to 1, 16 abstentions, at the 2203rd Meeting, Dec. 17, 1973. 
1 General Assembly resolution 2625 (XXV). 
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exercise requires that action by States aimed at achieving a better utiliza- 
tion and use of those resources must cover all stages, from exploration to 
marketing, 


Taking note of section VII of the Economic Declaration of the Fourth 
Conference of Heads of State or Government of Non-Aligned Countries, 
held at Algiers from 5 to 9 September 1973,? 


Taking note also of the report of the Secretary-General on permanent 
sovereignty over natural resources,® - 


1. Strongly reaffirms the inalienable rights of States to permanent sov- 
ereignty over all their natural resources, on land within their international 
boundaries, as well as those in the sea-bed, in the subsoil thereof, within 
their national jurisdiction and in the superjacent waters; 


2. Supporis resolutely the efforts of the developing countries and of 
the peoples of the territories under colonial and racial domination and 
foreign occupation in their struggle to regain effective control over their 
natural resources; 


3. Affirms that the application of the principle of nationalization carried 
out by States, as an expression of their sovereignty in order to safeguard 
their natural resources, implies that each State is entitled to determine 
the amount of possible compensation and the mode of payment, and that 
any disputes which might arise should be settled in accordance with the 
national legislation of each State carrying out such measures; 


4, Deplores acts of State which use force, armed aggression, economic 
coercion or any other illegal or improper means in resolving disputes con- 
cerning the exercise of the sovereign rights mentioned in paragraphs 1 to 
3 above; 


5. Re-emphasizes that actions, measures `or legislative regulations by 
States aimed at coercing, directly or indirectly, other States or peoples 
engaged in the reorganization of their internal structure or in the exercise 
of their sovereign rights over their natural resources, both on land and in 
their coastal waters, are in violation of the Charter of the United Nations 
and of the Declaration contained in resolution 2625 (XXV) and contradict 
the targets, objectives and policy measures of the International Develop- 
ment Strategy for the Second United Nations Development Decade, and 
that to persist therein could constitute a threat to international peace and 
security; 


6. Emphasizes the duty of all States to refrain in their international re- 
lations from military, political, economic or any other form of coercion 
aimed against the territorial integrity of any State and the exercise of its 
national jurisdiction; 


7. Recognizes that, as stressed in Economic and Social Council resolu- 
tion 1737 (LIV) of 4 May 1973, one of the most effective ways in which 
the developing countries can protect their natural resources is to estab- 
lish, promote or strengthen machinery for co-operation among them which 
has as its main purpose to concert pricing policies, to improve conditions 
of access to markets, to co-ordinate production policies and, thus, to guar- 
antee the full exercise of sovereignty by developing countries over their 
natural resources; 


2 4/9330, p. 66. 
8 E/5425 and Corr.1 and E/5425/Add. 1. 
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8. Requests the Economic and Social Council, at its fifty-sixth session, 
to consider the report of the Secretary-General mentioned in the eighth 
preambular paragraph above and further requests the Secretary-General 
to prepare a supplement to that report in the light of the discussions that 
will take place at the fifty-sixth session of the Council and of any other 
relevant developments, and to submit that supplementary report to the 
General Assembly at its twenty-ninth session. 


Resoturion 3166 XXVIII) * 


CONVENTION ON THE PREVENTION AND PUNISHMENT OF CRIMES AGAINST 
INTERNATIONALLY PROTECTED PERSONS, INCLUDING DIPLOMATIC AGENTS 


The General Assembly, 


Considering that the codi€cation and progressive development of inter- 
national law contributes to the implementation of the purposes and prin- 
ciples set forth in Articles 1 and 2 of the Charter of the United Nations, 


Recalling that in response to the request made in General Assembly 
resolution 2780 (XXVI) of 3 December 1971, the International Law Com- 
mission, at its twenty-fourth session, studied the question of the protection 
and inviolability of diplomatic agents and other persons entitled to special 
protection under international law and prepared draft articles on the pre- 
vention and punishment of crimes against such persons, 


Having considered the draft articles and also the comments and observa- 
tions thereon submitted by States and by specialized agencies and inter- 
governmental organizations in response to the invitation made in General , 
Assembly resolution 2926 (XXVII) of 28 November 1972, | 


Convinced of the importance of securing international agreement on ap- 
propriate and effective measures for the prevention and punishment of 
crimes against diplomatic agents and other internationally protected per- 
sons in view of the serious threat to the maintenance and promotion of 
friendly relations and co-operation among States created by the commis- 
sion of such crimes, 


Having elaborated for that purpose the provisions contained in the 
Convention annexed hereto, 


1. Adopts the Convention on the Prevention and Punishment of Crimes 
against Internationally Protected Persons, including Diplomatic Agents, 
annexed to the present resolution; 


2. Re-emphasizes the great importance of the rules of international law 
concerning the inviolability of and special protection to be afforded to 
internationally protected persons and the obligations of States in relation 
thereto; 


3. Considers that the annexed Convention will enable States to carry out 
their obligations more effectively; 


4, Recognizes also that the provisions of the annexed Convention could 
not in any way prejudice the exercise of the legitimate right to self-deter- 
mination and independence in accordance with the purposes and principles 
of the Charter of the United Nations and the Declaration on Principles of 
International Law concerning Friendly Relaticns and Co-operation among 


* Adopted by consensus at the 2202nd Meeting, Dec. 14, 1973. 
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States in accordance with the Charter of the United Nations by peoples 
struggling against colonialism, alien domination, foreign occupation, racial 
discrimination and apartheid; 


5. Invites States to become parties to the annexed Convention; 


6. Decides that the present resolution, whose Dronen are related to 
the annexed Convention, shall always be published together with it. 


ANNEX 


CONVENTION ON THE PREVENTION AND PUNISHMENT OF CRIMES AGAINST 
INTERNATIONALLY PROTECTED PERSONS, INCLUDING DIPLOMATIC AGENTS 


The States Parties to this Convention, 


Having in mind the purposes and principles of the Charter of the United 
Nations concerning the maintenance of international peace and the pro- 
motion of friendly relations and co-operation among States, 


. Considering that crimes against diplomatic agents and other internation- 
ally protected persons jeopardizing the safety of these persons create a 
serious threat to the maintenance of normal international relations which 
are necessary for co-operation among States, 


Believing that the commission of such crimes is a matter of grave con- 
cern to the international community, 


Convinced that there is an urgent need to adopt appropriate and effec- 
tive measures for the prevention and punishment of such crimes, 


Have agreed as follows: 
Article 1 
For the purposes of this Convention: 


1. “internationally protected person” means: 

(a) a Head of State, including any member of a collegial body per- 
forming the functions of a Head of State under the constitution of the 
State concerned, a Head of Government or a Minister for Foreign Affairs, 
whenever any such person is in a foreign State, as well as members of 
his family who accompany him; 

(b) any répresentative or official of a State or any official or other 
agent of an international organization of an intergovernmental character 
who, at the time when and in the place where a crime against him, his 
official premises, his private accommodation or his means of transport is 
committed, is entitled pursuant to international law to special protection 
from any attack on his person, freedom or dignity, as well as members of 
his family forming part of his household; 


2. “alleged offender” means a person as to whom there is sufficient evi- 
dence to determine prima facie that he has committed or participated in 
one or more of the crimes set forth in article 2. 


j 


Article 2 


1. The intentional commission of: 
(a) a murder, kidnapping or other attack upon the person or liberty 
of an internationally protected person; 
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(b) a violent attack upon the official premises, the private accom- 
modation or the means of transport of an internationally protected person 
likely to endanger his person or Aiberty- . 

c) a threat to-commit any such attack; 

d) an attempt to commit any such attack; and 

e) an act constituting participation as ar accomplice in any such 
attack shall be made by each State Party a crime under its internal law. 


2. Each State Party shall make these crimes punishable by appropriate 
penalties which take into account their grave nature. 


3, Paragraphs 1 and 2 of this article in no way derogate from the ob- 
ligations of States Parties under international law to take all appropriate 
measures to prevent other attacks on the person, freedom or dignity of an 
internationally protected person. 


Article 3 


1. Each State Party shall take such measures as may be necessary to 
establish its jurisdiction over the crimes set forth in article 2 in the follow- 
ing cases: 

(a) when the crime is committed in the territory of that State or on 
board a ship or aircraft registered in that State; 
b) when the alleged offender is a national of that State; 
c) when the crime is committed against an internationally protected 
ease as defined in article 1 who enjoys his status as such by virtue of 
unctions which he exercises on behalf of | that Stete. | 


` 2, Each State Party shall likewise take such measures as may be neces- 
sary to establish its jurisdiction over these crimes in cases where the al- 
leged offender is present in its territory and it does not extradite him pur- 
u to article 8 to any of the States mentioned in paragraph 1 of this 
article. í 


3. This Convention does not exclude any criminal jurisdiction exercised 
in accordance with internal law. | 


Article 4 


States Parties shall co-operate in the prevention of the crimes set forth 
in article 2, particularly by: 

(a) taking all practicable measures to prevent preparations in their 
respective territories for the commission of those crimes within or outside 
‘their territories; . 

(b) exchanging information and co-ordinating the taking of admin- 
istrative and other measures as appropriate to prevent the commission of 
those crimes. 


Article 5 
l. The State Party in which any of the crimes set forth in article 2 has 
been committed shall, if it has. reason to believe that an alleged offender 
has fled from its territory, communicate to all other States concerned, di- 
rectly or through the Secretary-General of the United Nations, all the per- 


tinent facts regarding the crime committed and all available information 
regarding the identity of the alleged offender. 


2. Whenever any of the crimes set forth in article 2 has been committed 
against an internationally protected person, any State Party which has 
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information concerning the victim and the circumstances of the crime 
shall endeavour to transmit it, under the conditions provided for in its 
‚internal law, fully and promptly to the State Party on whose behalf he was 
exercising his functions. | 


Article 6 


l. Upon being satisfied that the circumstances so warrant, the State 
Party in whose territory the alleged offender is present shall take the ap- 
propriate measures under its internal law so as to ensure his presence 
for the purpose of prosecution or extradition. Such measures shall be 
notified without delay directly or through the Secretary-General of the 
United Nations to: / 

(a) the State where the crime was committed; 

(b) the State or States of which the alleged offender is a national or, 
if he is a stateless person, in whose territory he permanently resides; 

(c) the State or States of which the internationally protected person 
concerned is a national or on whose behalf he was exercising his functions; 

(d) all other States concerned; and 

(e) the international organization of which the internationally pro- 
tected person concerned is an official or an agent. 


2. Any person regarding whom the measures referred to in paragraph 
1 of this article are being taken shall be entitled: 

(a) to communicate without delay with the nearest appropriate repre- 
sentative of the State of which he is a national or which is otherwise en- 
titled to protect his rights or, if he is a stateless person, which he requests 
and which is willing to protect his rights; and 

(b) to be visited by a representative of that State. 


Article 7 


The State Party in whose territory the alleged offender is present shall, 
if it does not extradite him, submit, without exception whatsoever and 
without undue delay, the case to its competent authorities for the purpose 
of prosecution, through proceedings in accordance with the laws of that 
State. 


Article 8 


1. To the extent that the crimes set forth in article 2 are not listed as ex- 
traditable offenses in any extradition treaty existing between States Parties, 
they shall be deemed to be included as such therein. States Parties under- 
take to include those crimes as extraditable offenses in every future extra- 
dition treaty to be concluded between them. 


2. If a State Party which makes extradition conditional on the existence 
of a treaty receives a request for extradition from another State Party with 
which it has no extradition treaty, it may, if it decides to extradite, con- 
sider this Convention as the legal basis for extradition in respect of those 
crimes. Extradition shall be subject to the procedural provisions and the 
other conditions of the law of the requested State. 


3. States Parties which do not make extradition conditional on the ex- 
istence of a treaty shall recognize those crimes as extraditable offenses 
between themselves subject to the procedural provisions and the other 
conditions of the law of the requested State. 


4. Each of the crimes shall be treated, for the purpose of extradition 
between States Parties, as if it had been committed not only in the place 
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in which it occurred but also in the territories of the States required to 
establish their jurisdiction in accordance with paragraph 1 of article 3. 


Article 9 


Any person regarding whom proceedings are being carried out in con- 
nection with any of the crimes set forth in article 2 shall be guaranteed 
fair treatment at all stages of the proceedings. 


Article 10 


1. States Parties shall afford one another the greatest measure of as- 
sistance in connection with criminal proceedings brought in respect of the 
crimes set forth in article 2, including the supply of all evidence at their 
disposal necessary for the proceedings. 


2. The provisions of paragraph 1 of this article shall not affect obliga- 
tions concerning mutual judicial assistance embodied in any other treaty. 


Article 11 


The State Party where an alleged offender is prosecuted shall communi- 
cate the final outcome of the proceedings to the Secretary-General of the 
United Nations, who shall transmit the information to the other States 
Parties. | 


Article 12 


The provisions of this Convention shall not affect the application of 
the Treaties on Asylum, in force at the date of the adoption of this Con- 
vention, as between the States which are parties to those Treaties; but 
a State Party to this Convention may not invoke those Treaties with re- 
spect to another State Party to this Convention which is not a party to 
those Treaties. 


Article 13 
1. Any dispute between two or more States Parties concerning the in- 
terpretation or application of this Convention which is not settled by nego- 
tiation shall, at the request of one of them, be submitted to arbitration. 
If within six months from the date of the request for arbitration the parties 
are unable to agree on the organization of the arbitration, any one of 


those parties may refer the dispute to the International Court of Justice 
by request in conformity with the Statute of the Court. 


2. Each State Party may at the time of signature or ratification of this 
Convention or accession thereto declare that it does not consider itself 
bound by paragraph 1 of this article. The other States Parties shall not 
be bound by paragraph 1 of this article with respect to any State Party 
which has made such a reservation. 


3, Any State Party which has made a reservation in accordance with 
paragraph 2 of this article may at any time withdraw that reservation by 
notification to the Secretary-General of the United Nations. 


Article 14 


This Convention shall be open for signature by all States, until 31 De- 
cember 1974 at United Nations Headquarters in New York. 
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Article 15 


This Convention is subject to ratification. The instruments of ratifica- 
tion shall be deposited with the Secretary-General of the United Nations. 


Article 16 * 


This Convention shall remain open for accession by any State. The 
instruments of accession shall be deposited with the Secretary-General of 
the United Nations. 


Article 17 


1. This Convention shall enter into force on the thirtieth day following 
the date of deposit of the twenty-second instrument of ratification or ac- 
cession with the Secretary-General of the United Nations. 


2. For each State ratifying or acceding to the Convention after the de- 
posit of the twenty-second instrument of ratification or accession, the Con- 
vention shall enter into force on the thirtieth day after deposit by such 
State of its instrument of ratification or accession. . 


Article 18 


1. Any State Party may denounce this Convention by written notifica- 
tion to the Secretary-General of the United Nations. 


2. Denunciation shall take effect six months following the date on which 
notification is received by the Secretary-General of the United Nations. 


Article 19 


The Secretary-General of the United Nations shall inform all States, 
inter alia: 

(a) of signatures to this Convention, of the deposit of instruments of 
ratification or accession in accordance with articles 14, 15, and 16 and of 
notifications made under article 18. 

(b) of the date on which this Convention will enter into force in 
accordance with article 17. 


Article 20 


The criginal of this Convention, of which the Chinese, English, French, 
Russian, and Spanish texts are equally authentic, shall be deposited with 
the Secretary-General of the United Nations, who shall send certified 
copies thereof to all States. | . 


IN WITNESS WHEREOF the undersigned, being duly authorized 
thereto by their respective Governments, have signed this Convention, 
opened for signature at New York on 14 December 1973. 


° At its 2202nd meeting (Dec. 14, 1973), -the General Assembly adopted without 
objection the following understanding, recommended by its Sixth Committee (UN Doc. 
A/9407): 

In accordance with its terms, the Convention on the Prevention and Punishment 
of Crimes against Internationally Protected Persons, including Diplomatie Agents, 
will be open to participation by all States and the Secretary-General will act as 
depositary. It is the understanding of the General Assembly that the Secretary- 
General, in discharging his functions as depositary of a convention with an “all 
States” clause, will follow the practice of the General Assembly in implementin 
such a clause and, whenever advisable, will request the opinion of the Gene 
Assembly before receiving a signature or an instrument of ratification or accession. 
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A 

Basic Collection in 
International — 
Law o 


The field of international law, particularly its literature, 
has expanded formidably in the last five years. OCEANA 
PUBLICATIONS, specializing for more than a quarter of a 
century in publishing in international law, has contributed 
substantially to this “new” literature, largely in the form of 
multi-volume sets that are comprehensive case collections or 
source and documents collections. 


In formulating the within recommendations for a basic 
collection in international law, suggestions have been sought 
from Clive B. Parry, Cambridge University; Kenneth R. 
Simmonds, British Institute for International and Comparative 
Law; Dusan J. Djonovich, Foreign Law Librarian, New York 
University; Dr. Walter Rodino, Librarian and Deputy Director, 
Unidroit, Rome; and Meira Pimsleur, formerly Acquisitions 
Librarian, Columbia Law School. The recommendations are 
not limited to Oceana publications, nor to material which 
Oceana makes available through its *John Marshall Library | 
Division. Works which are available through Oceana, however, 
have been coded—“O” for those published by Oceana; ` 

“J” for those available through the Oceana Library Division. 

A supplement is included, scheduling prices for Oceana 
publications. Prices for material coded “J” are available 

on request. í i 


The category designations cited are specified in the list of 
sources the International Court of Justice is directed to 
apply by Article 38 of its Statutes, Category (6) is added 
thereto in consequence of the increasing institutionalization 
of the international legal system. Category (3), which 
incorporates much of the field of foreign and comparative law, 
is referred to only generally, as the scope is too broad for 
inclusion herein. The specific source materials cited are 

. selectively representative and should not be assumed to be 
comprehensive. This is meant to suggest the metes and bounds 







Etna n of a basic collection, and not a total collection. 
a % `. *The John Marskall Library Division offers second-hand material other- 
= z wise out-of-print or difficult to obtain. 
e Oceana Publications, Inc. 
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CATEGORY ()— | reaties 


. Treaties dating prior to 1918 are often very difficult to 
locate, owing to the very large number of specialized{Treaty 


collections, produced from time to time on different prin- . 


ciples, and many of which are iong out-of-print. Since 
1918, the problem is facilitated by the existence of 


o LEAGUE OF NATIONS TREATY SERIES (1918-1945) > 205 
vols.; 9 index vols. 


o UNITED NATIONS TREATY SERIES, 1945—, approximately 750 
_ vols. to date, vols. 1-500 with indexes available on microfilm. 


With regard to the earlier period, such collections as Du~- ` 


mont and Martens are the best known, but total and com- 
prehensive coverage is undertaken through 


o Parry, CON SOLIDATED TREATY SERIES, (1648-1918), vols... 


1-65 now published, covering to 1820. 


United States coverage appears in 


J UNITED STATES TREATIES AND OTHER INTERNATIONAL 
a 1950—. current. 


British coverage appears in 


J BRITISH FOREIGN AND STATE PAPERS (1812/14-1939), 143 
VOIS. 


o UNITED KINGDOM TREATY SERIES, (1892-1972), microfilm 
edition edited by C. B. Parry, due Sept. 1974, 


For the texts of the main multilateral treaties ana special- 
ized treaties, 


; o Hudson, M. O., INTERNATIONAL LEGISLATION (1919-1948), 
9 vols, Originally published by Carnegie Endowment; a 
by Oceana Pub. Inc. 


But even with access to collections, it is not always easy to 
locate a particular treaty. Attention i is therefore drawn to 
various Indexes of Treaties, 


o U.S. Dept. of State, CATALOGUE OF TREATIES. (1814-1918) . 


' Parry & Hopkins, INDEX OF BRITISH TREATIES (1301- 
1968), publ. by HMSO 


Rollet, LIST DES ENGAGEMENTS BILATERAUX AU JAN. 
1969 (French) 5 


o Harvard Law School Library, INDEX ‘TO MULTILATERAL 
TREATIES (1965) 


CATEGORY 2,—state P ractice 


This category is comprised by digests of practice, and by 
collections of the comprehensive case law of public inter- 
national law in individual nations. 


A. Digests 


1. UNITED STATES 


} Wharton, A DIGEST OF THE INTERNATION AL LAW OF THE 
U.S., 3 vols., pub. 1886. 


J Moore, DIGEST OF INTERNATIONAL LAW (1886-1906) 8 vols. 


J Te DIGEST OF INTERNATIONAL LAW (1906-1940) 
8 vols. 


Whiteman, DIGEST OF INTERNATIONAL LAW (1940-1973) 

2. GREAT BRITAIN 
BRITISH DIGEST OF INTERNATIONAL LAW, 1965-. British. 
Institute of International and Comparative Law. 

3. FRANCE . 
Kiss, REPERTOIRE DE LA PRATIQUE FRANCAISE EN MA- 
TIERE DE DROIT INTERNATIONAL PUBLIC (1962-1972) 

4, ITALY 


o Italian Society of International Organization, ITALIAN PRAC- 
TICE IN INTERNATIONAL LAW (in Italian with English head- 
_ notes), 2 vols. of a projected 10 now published. 


Seat 


B. Decisions of National Courts 
o Deak, AMERICAN INTERNATIONAL LAW CASES, 1783-1968. 
7 vols. of a projected 10 now published. 
o Parry, BRITISH INTERNATIONAL LAW CASES, to 1970, vols. 
1-9. 


o Parry, COMMONWEALTH INTERNATIONAL LAW CASES, 
to 1970, 2 vols. of a projected 10 published, June, 1974, 


ANNUAL DIGEST OF INTERNATIONAL LAW CASES (1919- . 
1949}, succeeded by 


INTERNATIONAL LAW REPORTS, 1950-, current. 


For the application of international conventions in naticnal courts, cf. Unidroit, Uniform 
Law Cases, 1959-1971, Category 5(D), infra, Periodicals. 


There are special collections of legal cpinions, including 


OFFICIAL OPINIONS OF THE ATTORNEYS-GENERAL OF 
THE UNITED STATES (1789-1960) vols. 1-41. 


McNair, INTERNATIONAL LAW OPINIONS, 3 vols. of opinions 
of British Law Officers (1956). 


_Oceana Publications, Inc. 





CATEGORY -General P rinciples 


For an encyclopediac coverage of International Law, 
J Hague Academy of International Law, RECUEIL DES COURS, 1923-, 


116 vols. to date. Contains contributions of leading jurists of the world. . 


In addition to statutory law' of international law (Category 1) and precedents 
(Categories 2 and 4), international tribunals and national courts alike draw 
on national law sources to a large extent. These materials are n-ore properly 
classified as foreign and/ or comparative law and are so broad ia scope as to 
be beyond the purview of this syllabus. One item, however, particularly per- 
tinent, is 

o Blaustein, A. P. ¢ Flanz, G., CONSTITUTIONS OF THE COUNTRIES 
OF THE WORLD, loose-leaf service, 10 vols. of a projected 14 now 
published. 


For POPOTNE bibliographical reference i in the field of foreign end compara- 
tive law 


o Szladits, C., ed. for Parker School, Columbia, BIBLIOGRAPHY OF 


FOREIGN AND COMPARATIVE LAW: BOOKS AND ARTICLES 


IN ENGLISH, Vol. I (to 1953); Vol. II (1953-1959); Vel. IHI (1960- - 


1965); plus four supplements covering 1966-1 970; cumulative Vol. IV 
to be issued in 1974 (1960-1971). . 


‘CATEGORY «Judicial Decisions | 
(International Tribunals) 


Coverage centers on the decisions of the Permanent Court of International 
Justice (World Court), 1922-1946, and the post-war International Court of 
Justice, 1947 on, as well as the specialized area of international arbitrations. 


o Hudson, M. O., WORLD COURT REPORTS (1922-1942) 4 vols. 
A Collection of the judgments, orders and opinions of the Permanent 
Court of International Justice, compiled with editorial summaries, 
bibliography of official publications and unofficial legal analyses in_case 
commentaries. Actually, an edited edition of the official reports. ( Origi- 
nally published by Carnegie Endowment; reprinted by Oceana Pub- 
lications, Inc.) 


y Permanent Court of International Justice, JUDGMENTS (Series A); 
ADVISORY OPINIONS (Series B); combination, beginning 1931 
(Series A/B), ACTS AND DOCUMENTS (Series C); ACTS AND 
DOCUMENTS concerning organization of the Court (Series D); AN- 
NUAL REPORTS (Series E); GENERAL INDEXES (Series F), 
(1922-1946), superseded by International Court of Justice. _ 


y Hague, International Court of Justice, REPORTS OF JUDGMENTS, 


ADVISORY OPINIONS AND ORDERS, 1947- 


J Hague, International Court of Justice, PLEADINGS, ORAL ARGU- 
MENTS, DOCUMENTS, 1949- 


Hambro, E., THE CASE LAW OF INTERNATIONAL COURT EN 
lish and French) (1952-1964), 3 vols. (Sijthoff). 


y Moore, J. B., INTERNATIONAL ARBITRATIONS, 6 vols., pub. w 


J United Nations, REPORTS OF INTERNATIONAL ARBITRAL 
AWARDS, 1947-, 15 vols. to date. - ` 
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CATEGORY «-Write rs 


The word “Writers” is used in the IC] Statutes to comprise a wide variety of 
“authorities,” including catalogs, treatises, periodicals, yearbooks, and in- 
dexes/ classifications. 


A. CATALOGS OF COLLECTIONS (including Classification systems ) 
o Harvard Law School Library, CATALOG OF INTERNATIONAL 
LAW AND RELATIONS, 20 vols. Covers through 1966, with supple- 
mentation projected. Indexes the largest collection in the world. 
o Cambridge University, SQUIRE LAW LIBRARY CATALOGUE OF 
INTERNATIONAL LAW, 4 vols. pub. 1972, The first computerized 
catalog, it represents a quality collection of middle size. 


B. CLASSICS AND TREATISES | 
Any one of the above catalogs contains bibliographical detail on major treatises, 
arranged by subject matter categories, But particuiar reference is made to 
Carnegie Endowment, CLASSICS OF INTERNATIONAL LAW. 22 
vols. Reprint or microfilm now projected. 
O’Connell, D. R., INTERNATIONAL LAW, 2 vols. (Sweet and Max- 
well, 1971). 
o Rosenne, S., LEAGUE OF NATIONS COMMITTEE OF EXPERTS 
FOR THE PROGRESSIVE CODIFICATION OF INTERNATIONAL 
LAW, 2 vols. (Oceana, 1972). 
o Rosenne, S., LAW OF TREATIES—A GUIDE TO THE LEGISLA- 
TIVE HISTORY OF THE VIENNA CONVENTION, (Oceana, 1971). . 
o Rosenne, S., THE WORLD COURT, 3rd revised edition. (Oceana/ 
Sijthoff, 1973). 
Sorerian, M., ed, MANUAL OF PUBLIC INTERNATIONAL LAW, 
(Macmillan, London, 1968).. 
Hyde, C. C., INTERNATIONAL LAW, chiefly as interpreted and ap- 
plied by the U.S. 2 vols. (Boston, 1945). 
Oppenheim, L. F., INTERNATIONAL LAW, 8th ed. by H. Lauter- 
pacht (Vol. 1, 1948, Vol. 2, 1955). 
` Brierly, J. L., THE LAW OF NATIONS, 4th ed. (Oxford, 1949), 


C. YEARBOOKS 

Annuaire Francais du Droit International, 1955~ 

American Society of International Law, Proceedings, 1907- 
Australian Yearbook of International Law, 1967/68- 
British Yearbook of International Law, 1929/21- 

Canadian Yearbook of International Law, 1964- 

Grotius Society, Transactions (1915-1958/59), 44 vols. 
Hague. International Court of Justice, Yearbook, 1946/47- 
International Law Association, Report of the ... Conference, 1873- 
Japanese Annual of International Law, 1957- 

Netherlands Yearbook of International Law, 1957- 


Unidroit, International Institute for the Unification of Private Law, Year- 
book, 1926-1971, now incorporated into Uniform Law Review 


United Nations Yearbooks (various) 
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catecory )—Writers (co nt’d) 


D. PERIODICALS 


J 
J 


J 


American Journal of International Law, 1907- 

a Society of International Law, International Legal Materials, 
Egyptian Review of International Law, 1944- 

International Conciliation, (1907-1924; 1924-1971 ), pub. by Carnegie 
Endowment, 1924-1971, now terminated, 

International and Comparative Law Quarterly, 1951- 


ee ne Law Quarterly, eines ), 4 vols., the predecessor. to 


Journal of Comparative Legislation & International Law, (1919-1951 ),. 


a predecessor to ICLQ. 
United Nations Monthly Chronicle, 1964- 


Unidroit, International Institute for the Unification of Private Law, Uni- 


form Law Cases, 1959-1971, now combined with Yearbook to form 
Uniform Law Review, 1972- 


U.S. Department of State, Bulletin, 1932- 


cacory -International 
Organizations—-practice and 
documentation 


This category, not specifically referred to in the ICJ Statute, has evolved into 


the major source of primary source material in the area of public international 
law, reflecting, principally, the work of the League of Nations and the United 


Nations. 
J 


LEAGUE OF NATIONS OFFICIAL JOURNAL, (1920-1946) > 20 


. vols., 195 supplements 


J 


LEAGUE OF NATIONS DOCUMENTS (only partial collections are 
still available). However, an index to League documents is recently 
published~ 
Ghebali, V. Y., for Carnegie Endowment, REPERTOIRE OF LEAGUE 
OF NATIONS DOCUMENTS, 2 vols. (Oceana, 1973). 
United Nations, OFFICIAL RECORDS (microfiche) 

General Assembly Official Records 

Security Council Official Records 

Economic and Social Council Official Records 

Trusteeship Council Official Records 


Djonovich, D. J., UNITED NATIONS RESOLUTIONS, 6 vols. pub- . 


lished of.a projected 15 volumes, affords an indexed and cross-referenced 
compilation of UN Resolutions of General Assembly, Security Council, 
Economic and Social Council and Trusteeship Council. 

League of Nations and United Nations, MONTHLY LIST OF SE- 
LECTED ARTICLES, CUMULATIVE, 1920-1970, an index to world- 
wide periodical literature of international law; covers political ques- 
tions, legal questions, economic and social questions. The MONTHLY 
LIST itself continues to be issued by the United Nations. 

Unidroit, International ‘Institute for the Unification of Private Law, 
PROCEEDINGS & DOCUMENTS, (1928-1970 microfilm, with hard 
copy supplementation after 1970), the primary source material relative 
to unification of private law by means of international conventions. 








Foreign Law 


COMMON MARKET LAW, 2ND EDITION 
By Alan R. Campbell 


These volumes are -intended to provide an introductory reference work on the exposi- 
tion of common market law. While the emphasis Hes mainly on the Rome Treaties, the 
author takes into account the subsequent implementing instruments and the growing body 
of case law which is being built up within the Community. Legal problems are examined 
in relation to the economic, industrial, social, financial and constitutional context in which 
they arise, Supplements will replace old materials. Alan R. Campbell is a recognized . 
British authority on anti-trust law. 


0-379-16060-9 3 vols. $150.00 
1973 Supp. . > $3750 , 
THE GENERAL CIVIL , CODE OF AUSTRIA n f x 


Paul L. Baeck, translator 


The Austrian Code was the second civil code of Europe to be enacted following the 
French code of 1811. 

Paul Baeck, a member of the N.Y. Bar and former Austrian attorney, has revised, up- 
dated and annotated the German edition of 1966 together. with the 1866 translation of | 
Joseph Ritter von Winkwarter, no longer obtainable. Published with Parker School, Colum- 
bia University. 7 
379-00025-3 . | 1972 : i $17.50- 


ITALIAN CIVIL CODE 
by Mario Beltramo, Giovanni Longo, and John H. Merryman 


Legal problems concerning contracts, international investments and corporation are cov- 
ered. The translation embraces the civil and commercial legislation of Italy, including 
the preliminary provisions of the law in general as well as conflicts of law. 
0-379-00239-6 308 pages’ 1969 $35.00 


MANUAL OF GERMAN LAW 

_ Edited by E. J. Cohn 

Co-publisher: British Institute of International and Com- 
parative Law . 


Volume I—a general introduction dealing with the structure and history of the German - 
legal system and with legal literature, and an analysis of the civil law of the Federal 
Republic. An index of German technical terms and a subject index are also included. 
venus II——commercial law, conflict of Jaws, civil procedure, bankruptcy. 

E. J. Cohn is at Lincoln’s Inn, and is Honorary Professor, University of Frankfurt and 
Visiting are Pavert of London. - 
0-379-00296-5 (Vol. I) 350 pages | 1968 ` $15.00 =... 
0-379-00297-3 (Vol. IT) 311 pages ` 1971 $16. 00-$30 /set 


FORMATION OF CONTRACTS, A STUDY OF. THE COM- 
MON CORE OF LEGAL SYSTEMS 
Rudolf B. Schlesinger, Editor 


This major work embodies the results of ten years of comparative research conducted 
at the Cornell Law School by a multinational group of cutstanding scholars under the di- 
. rection of Professor Rudolf B. Schlesinger. It presents the position of the world’s major 
legal systems on the subject of Formation of Contracts. The work consists of: 
GENERAL REPORTS—which stake out the area of agreement and of disagreement of 
the leading legal systems; NATIONAL REPORTS—ccvering a large number of indi- 
vidual legal systems and containing comprehensive information on the present stato of 
the law of formation of contracts in a large part of the world, ` 


0-379-00269-8 > 2 vols. -1968 + $50. 00/set 
oe ee eee. 
— p Oceana Publications, Inc. 
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Oceana’s Loose-Leaf Services 


INVESTMENT LAWS OF THE WORLD: 


4 


The Developing Nations 


Prepared by International Centre for Settlement of Investment Disputes,. - . 
created under and implementing the Convention on the Settlement of Invest- 
ment Disputes, this service, in its first phase, deals with tke “laws” of the 
developing nations—a combination of constitutional, legal and treaty ma- 
terial—computer-prepared and coded for uniformity of treatment country- 
by-country, Projected in 6 binders. 


Loose-leaf format permits easy updating and integration of new and supple- 
mentary material. cå l 
` Price: $75. per binder, invoiced as deľd. 


DIGEST OF COMMERCIAL LAWS OF THE WORLD 


Compiled by National Association of Credit Management; Dr. George _ 
Kohlik, Director, International Department, editor. 


Now in four loose-leaf binders and an additional FOEMS OF CON- ef 
TRACTS binder, this service brings together in concise language the sig- 
nificant commercial laws that govern trade and business in some 65 nations, 
including extensive coverage of the Soviet Union and the nazions of Eastern 
Europe. 


Supplementation is quarterly, together with instruction sheet that enables 
easy and efficient integration of new and replacement materiel]. Since 1966. 


Price: Complete set with service to May, 1975 $260.00 


Subscription only, May ’74~May 775 $85.00 


: FORMS OF CONTRACTS 


This single binder, included in the subscription service to Digest of Com- 
mercial Laws, is separately available to non-subscribers. It is a reference and 
background tool designed to assist in the drafting of instruments as between 


entities of different nations. Quarterly supplementation. __. | | Ge 
Price: Complete set with service to May, 1975. . $80.00 x 
Subscription only, May "74-May °75 $40.00 


PATENTS"AND TRADEMARKS © 


Compiled by the National Association of Credit Management, Dr. George 
Kohlik, Director, Int'l. Department. Originally published as part of the DI- 
GEST OF COMMERCIAL LAWS OF THE WORLD, this is now available 
as a separate service. Treated on a country-by-country basis, it offers up-to- 

` date information on patent law and practice and trademark law and practice 
in over 65 countries, 


Price: Complete set with service to May, 1975 oo $80.00 
| Subscription only, May /4-May "75 — $40.00 
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PRICE INFORMATION 


Australian Yearbook of International Law, 1968/69 Category Oe 

Blaustein, A. P. & Flanz, G., Constitutions of the Countries of the World, 
loose-leaf service, vols. 1-11 of a projected 14 now published. Category (3) 
Deak, F., American International Law Cases, vols. 1-7 of a projected 10 
now published. Category (2)B 
Djonovich, D. J., United Nations Resolutions, vols. 1-6 of a projected 15 
now published. Category (6) 
Egyptian Review of International Law, 1945-1972, vols. 1-28. Aad i sub- 
scription available. Category (5)D 
Ghebali, V. Y., A Repertoire of League of Nations Documents, 2 vols., 


1973. Category (6) 
' Grotius Society Transactions, 1915-1959, vols. 145 and Index 1/44. 


Category Shs 
Harvard Catalog of International Law and Relations, vols. 1-20. Supple- 
mentation after 1966 projected. Category (5)A 
Harvard Law School Library, Index to Multilateral T-eaties, pub. 1965, 
no supp. Category (1) 
Hudson, M. O., International Legislation, 1919-1945 ccmplete in 9 vols. 
Pub. by Carnegie Endowment; reprint by Oceana. Category (1) 
Hudson, M. O., World Court Reports, 1922-1942, complete in 4 vols. Pub. 
by Carnegie Endowment, reprint by Oceana Category (4) 
International Law Quarterly, 1947-1951, complete in 4 vcls. Pub. by British 
Institute, reprint by Oceana. 
Italian Society of International Organization (S101), Ltalian Practice in 
International Law. (Italian with English headnotes). 2 vols. published of 
a projected 10. Category (2)A 
League of Nations and United Nations, Monthly List cf Selected Articles 
Cumulative, 1920-1970. Political Questions, 1-6; Legal Questions 1, 2; 
Economics Questions 1, 2 now published. 5 additional volumes on Eco- 
nomics Questions projected. Category (6) 
League of Nations Treaty Series, 1920-1946. 205 vols. plus 9 index vols. 
Complete set, newly bound. Category (1) 
Parry, C., British International Law Cases, vols. 1-9 covering to 1970. Stand- 
ing Order for future. Category (2)B 
Parry, C., Commonwealth International Law Cases, vols. 1, 2 of a pro- 
jected 10 "due 6/74. Category (2)B 
Parry, C., Consolidated Treaty Series, vols. 1-65 of a >rojected 120 now 
published, covering to 1820, ultimately to 1918. Category (1) 
Rosenne, S., Law of Treaties—A Guide to the Legislative History of the 
Vienna Convention. 1971. Category (5)B 
Rosenne, S., League of Nations Committee of Experts jor the Progressive 
Codification of International Law. 2 vols. 1972. Category (5)B 
Rosenne, S., The World Court, 3rd ed., 1973. Category (5)B 
Squire Law Library, Cambridge Univers’ ty, Catalogue of International 
Law, complete in 4 vols. Category (5)A 
Szladits, C., A Bibliography of Foreign and Comparative Law; Books and 
Articles in English, 4 vols. and 4 supps. covering through 1970. 
Category (3) 
Unidroit, jnternadona Institute for the Unification of Private Law, Uni- 
form Law Cases (1959-1971) Category (5)D 
-Unidroit, International Institute for the Unification of Private Law, Year- 
book (1926-1970/71) Category (5)C 
Unidroit, International Institute for the Unification of Private Law, Uni- 
form Law Review, publ. 1973, covering 1972, and continvation. 
Category (5)D 
Unidroit, International Institute for the Unification of Private Law, Pro- 
ceedings & Documents (1926-1970), in microfilm; hard ccpy for 1971 et seq. 
Category (6) 
United Nations Treaty Series, vols. 1-500, plus index vols., on microfilm. 
(inquire if hard copy is desired; can supply). After vol. 500 in hard copy— 
250 vols. Category (1) 
U.S. Department of State, Catalogue of Treaties (1814-1918). Reorinted 
1965. Catalogue (1) 
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$12.50 per vol. 


$69.00 per vol. 
$40.00 per vol. 
ae hl per vol. 
$17.50 per vol. 
$60.00 

$550. 

$1,250. 

$15.00 

$445, 

$160. 

$150. 


$25.00 per vol. 


$50.00 per vol. 
$3,000. 
$284.50 
$40.00 per vol. 
$40.00 per rol. 
$25.00 


$50.00 
$20.00 


$200.00 


$143.00 
$150.00 - 
$173.50 


$25.00 per year 


$1500. 
$75.00 per year 
$10. p 

paper 
$12.50 doth 


$42.50 


—Oceana Publications, Inc.— 


International Trade 


Commercial Law 


NATIONALISM AND THE MULTINATIONAL ENTERPRISE 
Hahlo, H. R., Smith, J. Graham, & Wright, Richard W., ed. 
Co-pub. with A. W. Sijthoff, Netherlands. 


These papers were delivered on an international conference held at the Institute 
of Comparative and Foreign Law, McGill University, Montreal in late 1971. Among 
the topics discussed are the multinational enterprise in its national setting; the 


- costs and benefits of the multinational enterprise;. its management; litigation, ar- 


bitration, industrial relations, international securities; and anti-monopoly legisla- 


‘tion. The participants, professors, government officials and lawyers, came from __ 


America, Canada, Europe. . = l 
Pub. Date: Feb. 1973 - Pages: 390 pp. (approx.) : 
SBN: 379-00477-1 , Price: $21.00/B 


LAW OF BANKING IN EAST-WEST TRADE 
by Ivan Meznerics 


An analysis of the role of banking in expediting East-West trade, in the context 


of the applicable national law. 
Co-published with Sijthoff, 


0-379-00016-4 1973 | $22.50 


THIRD PARY SETTLEMENT OF DISPUTES IN THEORY 
AND PRACTICE 


Lillian Randolph 
- A vital exploration into an area basic to expanding international trade and in- - 
‘yestment. 
Co-published with Sijthoff. 


`- 0-379-00017-2 1973 $18.50 
. PATENTS & TRADEMARKS | | 


FOREIGN PATENTS: An Introduction To Official Patent 
Literature 


by Francis J. Kase 
Co-publisher: A. W. Sijthoff 


A guide for those consulting foreign patent material in search of prior material, 
Essentially a guide to the meaning of the dates and numbers on patent specifica- 
tions and abstracts, the arrangement is alphabetical by country. Duration of 
patent protection in individual countries is indicated at the end of each section. 


379-00009-1 1972 $20.00 

DRAFT OF A MODEL LAW ON TRADEMARKS, PATENTS 
AND MODELS : | 

by Mario Rotondi 


Co-pub. with Giuffre, Italy 

The text of this Model Law, approved by the Inchieste di Diritto Comparato, 
appears here in five languages: English, Italian, Spanish, German, and the original 
French. Mario Rotondi is Director of the Instituto di Diritto Comparato, Universita 
Commerciale Luigi Bocconi, Milan. 


0-379-20090-2 361 pages | 1970 $12.50 
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From THE FREE PRESS 





= SALT 
_ The Moscow Agreements and Beyond 


Edited by Mason Willrich and John B. Rhinelander . 


Ten independent experts present the first clear, up-to-date analysis of the 
strategic arms limitation talks and agreements taking place between the United 
States and the Soviet Union: their background, evolution, and meaning for the 
future. Published under the auspices of the American Society of International Law. 


1974 | 286 pages - $9.95 


THE SECURITY COUNCIL 
A Study in Adolescence 


Richard Hiscocks, University of Sussex, England 


Combining clarity and readability with completeness of treatment, this book is 
the first balanced assessment of the United Nations Security Council during the 
first quarter century of its existence. Hiscocks discusses the Council’s back- 
ground, its successes and failures in dealing with international crises, and 
possible changes to make it more effective in the future. 


1974 352 pages | $8.95 


ON THE CREATION OF. 
A JUST WORLD ORDER 


Preferred Worlds for the 1990s 
Edited by Saul H. Mendlovitz, World Order Models Project 


Can peace, social justice, the elimination of poverty, and solutions to the 
ecological problem be achieved in this century? Scholars from seven countries— 
including the Soviet Union and the Peoples’ Republic of China—present their 
models for attaining these goals. Each author has a different idea of what the 
“preferred world” should be, and how to attain it. - 

“This book is essential reading for anyone concerned with the propsects of world 
peace and the evolution of a socially ‘just and ecologically sane human com- 
munity during the next twenty years.”—James J. Barnett, Director of the 
Institute for Policy Studies. i 


1974 | 356 pages $10.00 


‘THE FREE PRESS 


: A DIVISION OF MACMILLAN PUBLISHING CO., INC, 
100D Brown Street, Riverside, New Jersey 08075 
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Mase NUMBERS 


of the 


AMERICAN JOURNAL OF 
INTERNATIONAL LAW 


j | | and © | a | 
‘PROCEEDINGS or THE AMERICAN 
SOCIETY OF INTERNATIONAL LAW | 





Tae Society b has in stock a limited supply of back num- 
bers of the Journal in the original paper Eg for sale 
at $7.50 an issue, as follows: - 


Complete volumes of the Journal are available for ooo E 
the years 1964, 1966, 1968, 1969, 1972 and 1973. Numbers . g 
available for other years are: 1919: January, April, July; . 
1931, 1967, 1970: January, April, October; 1927, 1930, 1951, 
1963, 1965, 1971: April, July, October; 1925, 1943: April, 
July; 1921, "1928, 1936, 1938, 1949, 1959, 1960, 1961: July, 
October; 1922, 1953: January: 1926, 1952, 1957: : July; 1918, a 
1929, 1937, 1947, 1955, 1962: October. = fs 


Supplement, 1935, Part I: Harvard Research Draft 
Convention and Comment: on Extradition. 


er Supplements (paper or cloth): 1917, 1926, 


Single issues of the current volume (1974) may be 
obtained at $6.00 a copy. 


Proceedings are available for the years 1956-1958, 
~ 1961-1963, 1965-1973 at $7.50 a volume. 


~ Analytical’ Index to the Journal and Supplements, 
Vols. 35-54 (1941-1960) and propeed nee of the Society, 
1941-1960. Cloth, fae 00. 


Orders should be seek to the 
American Journal of International Law 
2223 Massachusetts Avenue, N. W., Washington, D. C. 20008 


Is government secrecy necessary? Desirable? 





Government officials need a certain 
confidentiality in their internal de- 
liberation, but the public needs ac- 
cess to government information in 
any democracy. This new study 
probes the delicate balance be- 
tween these conflicting rights 





a AND FOREIGN POLICY 


Edited by Thomas M. Franck 
and Edward Weisband 


through a- comparative analysis of 
secrecy and foreign policy in the 
United States, Canada, and the 
United Kingdom. Prominent teg- 
islators, policy-makers, lawyers, 
and journalists are among the 
contributors. $15.00 





NEW AMERICAN EAGLE 


is international law a real factor in decision making? 

The man who was Legal Advisor to the State Department during ihe Cuban 
Missile Crisis demonstrates how international law shaped the U.S. re- 
sponse. The first of four case studies commissioned by the American 


Society for international Law. 


THE CUBAN MISSILE CRISIS 


International Crises and the Role of Law 


by Abram Chayes 


$5.95, cloth $1.95, paper 


OXFORD UNIVERSITY PRESS 


200 Modison Avenue/New York, New York 10016 


` 


The Soviet Foreign Trade Monopoly ~ Ea 
Institutions and Laws 


.By John Quigley. An intensive study of the ad- 
‘ministration of what is the initial effort on the 
part of any government to conduct and to reg- 
ulate, as a monopoly of the state, the foreign . 
trade of an entire nation, which traces its evolu- 
tion from its beginnings in 1918 in a decree 


Be signed by Lenin, who feared the effect on the 
kee fledgling socialist economy of capitalistic eco- 
an) nomic aggression from without, into the vast 
‘i erin and complex bureaucracy -that is the Soviet 
OST Al ses AL Trade Ministry of today. eee Bibli- 
aU iit Cae ‘ography, Index. . $15.00 
eee ua 
=? Cowan h . : 
EIA] Be, ay ty | | 
OHIO STATE UNIVERSITY PRESS j 
2070 Neil Avenue, Columbus 43210 | i p T 


Justice in the U.S.S.R. 
An Interpretation of Soviet Law 
Revised Edition, Enlarged . 
Harold J. Berman 


Reissued in paperback because of popular demand, this book is a- 
many-sided interpretation of the Soviet legal system in theory and . 
in practice. The author presents a threefold explanation of the de- OK 


velopment of Soviet law and compares and contrasts socialist law 
with capitalist law and the Russian heritage with the Western legal 
_ tradition. Russian Research Center Studies. paper, $5.95 


HARVARD 


HARVARD UNIVERSITY PRESS, 79 GARDEN STREET,CAMBRIDGE, MASSACHUSETTS 02138 
‘ Ys 
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BOOKS OF "INTERNATIONAL SCOPE 


University Legislation’ of the World 


Looseleaf collection ed. by Prof. W. Wengler and Dr. F. Tittel, 10 cts. per page ` 


Karl Hermann Fink: Sozialistisches Internationales Wirtschaftsrecht — 


= Rechtsintegration und Wirtschaftsreformen. im Rat für Gegenseitige’ Wirtschaftshilfe 


(Comecon), 1974, 360 Seiten, aca 50 --DM 


ran 
» 


Die Gesetzgebung der Sozialistischen Staaten 


'. Looseleaf collection of law texts and introductions ed. by Prof. H. Ròggemann, Freie 


Universität Berlin, 0,25 DM per page 


Die Staatsordnung cee DDR 
Basic law texts, introduced by Prof. H: Roggemann 2. edition 1974, 432 Po Snolin, 28 —DM 


Die Staatsordnung der Sowjetunion 


Basic law texts, introduced by Prof. H. Roggemann 2. edition 1974, 328 P Snolin; 25.—DM 


Die Staatsordnung der Volksrepublik Polen 


. Basic law texts, introduced by Prof. H. Roggemann, 394 p., Snolin 30,—-DM 


Gregorij I. Tunkin: Vélkerrechtstheorie | 
The encompassing work of the leading Russian international lawyer 1972, 496 p, 60-—DM 


Ernst R. Zivier: Der Rechtsstatus des Landes Berlin 
Eine Untersuchung nach dem Viermächte-Abkommen, 2. edition 1974, 312 p., Snolin 28.—DM 


H. Wehberg, H. W. Goldschmidt: Der Internationale Gerichtshof 
Seen Analyse, Dokumentation auf dem Stand von 1973, 115 p., 15 -—DM 


-Nahost-Guerillas, Eine politologische Studie 
-. by Daniel Heradstveit, Norway; 224 p. Srolin 20,—DM 


. Documents on the Arab-Israel eer The Resolutions of the United 


Nations Organization 
ed. by Prof, W. Wengler and Dr, F. Tittel, 207 p., cloth 20—DM 


Relations with Alien Intelligences ~ The Scientific Basis of Metalaw - 
by Dr. E. Fasan; prefaced by Wernher v. Braun, 1969, 112 p. 15. DM 


G. P. Žukov: Weltraumrecht (The Soviet standard work’ on space law) 


_ Transl. from the Russian, pare by Prof, A. Meyer, 424 p., 40.—DM 


Martin Saeter: Europa-Politisch 
Alternativen, Modelle und Motive der Integrationspolitik, 1974. 384 S., Snolin, 28.—DM 


BERLIN VERLAG, 1 BERLIN 33. 


Special prospectusses of all titles will be sent on request 


“ 


Published Papers of Recent Regional Meetings of. 
The American Society of International Law 


“The Multinational Enterprise = Bosion Uni- 
. versity Law Review, Boston University, 765. 


Commonwealth Ave., Boston, Massachusetts 


02215. -$3.50 plus „portage ana n 


charge. 


“Latin American Update: 1973” =r of 


the Americas, School of Law, University of 


Miami, Coral Gables, Florida.‘33124. Sub- 


scription, $8.50. 


“The United Nations: A Reassessment” —Uni- Á 
versity .of Virginia Press, P.O, Box 3608, Uni- . 
versity Station, Charlottesville, VERS 22903. ~ 


$10.00. 
“Trade with the People’s Republic of China” — 


Law and Policy in International Business, . | 


Georgetown University Law Center, 600 New 
Jersey Ave., N.W., oe D.C, 20001. 
$5.00. . 


ciiteeneaaial Law and North nie En- 


vironmental Problems.” 


“Aircraft Hijacking: Public Issues and Private 


-Claims”—Syracuse Journal of International | 


Law and Commerce, Syracuse University School 


of Law, E. I. White Hall, Syracuse, New York | 
13210. Subscription, $5. 90 aia: a 50. 


(foreign). 


“Expropriation in International Law with Spe- 
cial Reference to the Recent Chilean Experi- 
ence”—Denver Journal of International Law 
and: Policy, University of Denver College of 


Law, 200:West 14th Avenue, Denver, Colorado 


80204. $3.00. 


“The Impact of. Changing Science and Tech- 


nology, and International Law” —Jndiana Law 
Review, Indiana University Law School, 735 
West New York Street, Indianapolis, Indiana 
. 46202. $2.00. 


(Boston, Mass., 
Fèbruary 1972). 


(Miami, Florida, 


February 17, 1973) 


(Charlottesville; ; : 


Virginia, March 
1972) i 


(Washington, D.C., l 
March 1973) 


(Syracuse, New York, 


April 1972) 


(Syracuse, New York, 
_| March 1973) 


i (Denver, Colorado, 


‘April 1972) 


(Indianapolis, 


Indiana, April 


` 1972) 


Join— | 


THE AMERICAN SOCIETY y 
OF INTERNATIONAL LAW 


i æ te 


Asa member of the Society, you will receive 


. > @ five issues each year of the most distinguished journal in the field, 
THE AMERICAN JOURNAL OF INTERNATIONAL LAW, in 
cluding a special number reporting the Proceedings of the Society's 
Annual Meeting. 


è the opportunity to buy other Society publications at reduced prices, 
such as the valuable bimonthly documentary, INTERNATIONAL 
LEGAL MATERIALS, and books published under Society auspices 
such as THE VIETNAM WAR AND INTERNATIONAL LAW. 


@ the Society’s NEWSLETTER, which keeps you abreast of develop- | 


ments in the field. 


--. @ the opportunity to participate in PATE Sa meet- 
ings (the Annual Meeting, regional meetings, study panels). 


@ occasion to join with others in contributing to the development of 
international law through the Society's wide-ranging studies and 
publications. e 


V, 


If you wish to join the Society, please clip out this page, fill out the applica- 


tion on the reverse side, and mail it, together with your check; to the Mem- 
bership Secretary, American Society of International Law, 2223 Massachu- 
setts Avenue, N.W., Washington, D. C. 20008. You will receive. the. Journal 
and Newsletter for the current year. 


_ Members of whatever profession and nationality a are weloome, 


If you or your institution prefers to subscribe to the Toiinak without g 
ing the Society, please so indicate on the reverse side. 


} 


Membership Secretary 

American Society of International Law 
2223 Massachusetts Avenue, N.W. 
Vashington, D.C. 20008 


P_ease enroll me as a member of the American Society of International 
Law. My check, money order, UNESCO coupon, or payment in a con- 
_ vertible currency, is enclosed. I have checked the category of membership 
fcr which I am eligible: 


[ ] PROFESSIONAL MEMBERS (U.S. residents practicng law _ 
other than in government who have been members of the 


bar for more than 10 years) .......ccce cece veserenece $ 40 
[ ] RESIDENT REGULAR MEMBERS—residing in the United 

DIES etawsibon sues eaten EE E AAN $ 25 
[ ] NON-RESIDENT MEMBERS—not residing in the United © 

SERIES: aa e goes renaneorensiesuneraxamiiamn a. 210: 


[ ] INTERMEDIATE MEMBERS (first 5 years of membership _ 
for those under 30 years of age at time of applicatim) ... $ 15- 


[ ] STUDENT MEMBERS ..............ccceseeeee ote $ 7.50 
[ ] CONTRIBUTING MEMBERS......... samen aaa $ 50 
[ ] SUPPORTING MEMBERS ..........c.ccceceeeeeeseeees $ 100 
[ ] ANNUAL PATRON .........cccceeecceeeseeeennceeeas $ 500 
fo) ABBE: ia E EA wieeawe $1,000 
(Please Print). _ 

Name Auisec ate seedreeecuwusawta sei E OE EE 
Mating Address .........cccessccnceretnasnscnevecssnssnrsessoneunas 
EEEE ET PEE ETE E A E E E 3 
Pročėssional Affiliation: ....00.c.cccccecceccececccccceeees ceussseeeees 
Nafionality a ee ee eee ee er ee ee ee ere 
Par-icular professional interests: .......cesececceuceseeeeee (Apecmen cant et 
SATO cow cuet clase ve E ees ae eae eeenes A wees 


PLEASE MAKE CHECKS PAYABLE TO The American Soc-ety of Inter- 
national Law. Contributions above obligatory: dues, and all Cues if mem-. 
bership is related to your work or profession, are tax deductible in the United 
States. j 


Plesse enter my subscription for the Journal at $30 a year ........ [ ] 


BOOKS PUBLISHED RECENTLY UNDER THE 
AUSPICES OF THE AMERICAN SOCIETY 
OF INTERNATIONAL LAW 


Foreign Enterprise in Japan 

By Dan Fenno Henderson; published by University of North Carolina 
Press, Box 2288, Chapel Hill, North Carolina 27514. The fifth and last in 
the Society’s series on foreign enterprise in selected countries. This book 
is the first comprehensive legal study of the role and potential of foreign 
enterprise of one of the world’s most dynamic economies. $17.95 


The Arab-Israeli Conflict 


Edited by John Norton Moore; published by Princeton University Press, 
Princeton, New Jersey 08540. The articles republished in these three 
volumes contain the major legal writing on the subject, together with key- 
documents, drawn from a variety of sources and viewpoints. ‘The problems 
addressed include the establishment of the State of Israel, freedom of 
navigation, the status of Jerusalem, the lawfulness of coercion, human rights, 
and the role of the U.N. $85.00 

(3 vol. set) 


International Safeguards and Nuclear Industry | 


Edited by Mason Willrich; published by the Johns Hopkins University 
Press, Baltimore, Md. 21218. A collection of essays that analyze and evalu- 
ate responses to the dangers inhering in the diversion-to other uses of nuclear: 
energy: for peaceful purposes. Prepared under the auspices of the Society’s 
Panel on Nuclear Energy and World Order with the support of the National 
Science Foundation. | | $10.00 


China’s Practice of International Law rh 


Edited by Jerome A. Cohen; published by Harvard ‘University Press, 
Cambridge, Mass. 02138. Prepared under the auspices of the Society’s 
Panel on China and International Order, the book consists of a collection. 
of original case studies drawn from relations of various countries with the 
People’s Republic of China. > fo | $15.00 


Civil Strife in Latin America: A" Legal History of U. S. Involvement 

By William Everett Kane; published by the Johns Hopkins University 
Press, Baltimore, Md. 21218. Within the framework of United States in- 
volvement in Latin America, the author analyzes the relationship between 
a nation’s legal obligations and politically motivated actions. Prepared 
under the auspices of the Society’s Panel on the Role of International Law 
in Civil Wars. E $10.00 


ie Vietnam War and International Law: Volume III: The Widening 
ontext 
Edited by Richard A. Falk; published by the Princeton University Press, 
Princeton, N. J. 02840, and Oxford University Press, London, England. 
This volume, prepared under the auspices of the Society’s Panel on the Role 
of International Law in Civil Wars, beings together essays of a wide variety 
of viewpoint and source. $25.00 cloth 
9.50 paper 


Orders should be placed directly with the publisher or through your 
bookstore. 


‘Available 
“NOW” - 


~CUMULATIVE INDEX to 
AMERICAN JOURNAL OF 
INTERNATIONAL LAW 
and PROCEEDINGS of ASIL | / 
1961-1970 


This new Index provides ready access to all of the impor- 
tant documentary, judicial, and commentarial material con- 
tained in the Journal and Proceedings for the years 1961 
through 1970. It is the key to much of the most impor- 
tant literature of the last decade on international law. For 
all concerned with international law and relations, the new 
Index is unquestionably an indispensable source tool. 


Regular price .......... ere re $25.00 
Special price to ASIL members ...... $15.00 


PLEASE PLACE YOUR ORDER NOW . 


oe ERER EE weet eee 
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American Journal of International Law 
2223 Massachusetts Avenue, N. W. 
Washington, D. C. 20008 


© l 
. Please enter an order for ——— copy/copies of the Cumulative Index 
to AJIL and the ASIL Proceedings for the years 1961-1970. — 
Check enclosed [] Please bill [] a 
NANG cccincticdstettentes E nt gsi | 
ADDRESS a ee 


ene meaevraeen eer een eee e er beer mreanean te tovon erp eee nen ewea e p peewee | 
t- 


(Make checks payable to American Society of International Law)’ 
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